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IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1941. 


No. 7889 


ABBOTT, PULLER & MYERS, Appellants 

y. 

JULIUS I. PEYSER, RECEIVER, MONTGOMERY 
BUILDING & LOAN ASSOCIATION, 

A CORPORATION, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AND APPENDIX FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court for 
the District of Columbia denying the application of appel¬ 
lants for allowance of counsel fees from the distributive 
share of the holders of Foundation Surplus Certificates, a 
class claimed to he benefited as a result of the work of ap¬ 
pellants herein. (Appellant’s App. 17, 18, 19). There was 
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no important issue of fact involved and the decision of itlie 
Court below was based on a question of law on the admitted 
facts. The petition of appellants was filed in the District 
Court on October 31, 1939 (Appellant’s App. 9-17). The 
Court filed its memorandum on July 8th denying appel¬ 
lants’ application (Appellant’s App. 20, 21). On July 18th, 
appellants filed a motion to set aside the said order, praying 
for a rehearing (Appellant’s App. 19). This motion \yas 
finally overruled by the Court on January 6, 1941 (Appel¬ 
lant’s App. 21). From this order appellants have season¬ 
ably appealed (Appellant’s App. 22). 

STATEMENT OF CASE 

The petition for dissolution of the Montgomery Building 
and Loan Association was filed February 2, 193S (Appel¬ 
lant’s App. 25). On March 7, 1938, being the first return 
day, appellants duly filed in this cause an intervening peti¬ 
tion on behalf of approximately 238 holders of Foundation 
Surplus Certificates who had engaged the services of peti¬ 
tioners in order to protect their interests as holders of 
Foundation Surplus Certificates (Appellant’s App. 26). 
This list as Appendix “A” was later supplemented to in¬ 
clude approximately 396 such persons. In said intervening 
petition appellants asserted the rights of the holders of 
Foundation Surplus Certificates to share in the distribution 
of the assets, and prayed affirmative relief for them. 

The total assets of the Association were valued at ap¬ 
proximately $565,000.00; claims of the A, B and C Stock¬ 
holders were approximately $538,000.00; there were ap¬ 
proximately 1,900 holders of Foundation Surplus Certifi¬ 
cates with claims aggregating approximately $317,000.0(j); 
thus the total claims against the assets were approximately 
$854,963.95. There appeared the problem of distribution ps 
correctly set forth in the petition of the Receiver for th|e 
appointment of special counsel (Appellant’s App. 26, 2f, 

28). . I 

After various discussions by the Receiver, who was ap- 
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pointed April 19,1938, and his general counsel, with differ¬ 
ent Judges of the lower court, there was first discussed the 
plan of appointing a special counsel to represent the stock¬ 
holders of Class A, B and C and another special counsel to 
represent the holders of Foundation Surplus Certificates, 
both to act in the interest of adjusting the conflicting claims 
between the two classes of claimants; but since appellants 
then represented a substantial number of holders of Foun¬ 
dation Surplus Certificates, it was decided that special 
counsel would not be requested for them but only for the 
said stockholders of Class A, B and C, and in accordance 
with the plan and at the instance of general counsel for the 
Receiver, Appellants amended their intervening petition 
to include others similarly situated (Appellant’s App. 1-9). 
This was done, thus facilitating the creation of proper 
issues between the two conflicting classes of claimants. 

Pursuant to said petition of Receiver, on June 17, 1938, 
the Court appointed James M. Earnest as special counsel 
to represent claims of A, B and C Stockholders (Appel¬ 
lant’s App. 28). On October 10, 1938, he filed in this cause 
an answer to the said amended intervening petition filed by 
appellants, denying the right to the relief sought. (Appel¬ 
lant’s App. 28, 29). 

Meanwhile, on or about July 26, 193S, there was formed 
the ABC Deposit and Shareholders Protective Committee 
of the Montgomery Building and Loan Association for the 
specific and stated purpose of resisting the claims of the 
holders of Foundation Surplus Certificates as set forth in 
said amended intervening petition. 

This committee, through its counsel, on or about August 
31, 1938 filed an intervening petition (Appellant’s App. 29, 
30, 31) and on September 28, 1938 filed a motion to dismiss 
the said amended intervening petition filed by appellants 
(Appellant’s App. 31, 32) which motion was overruled Oc¬ 
tober 31,1938 (Appellant’s App. 32). Thus issue was joined 
on the amended intervening petition of appellants by the 
Receiver and by the said ABC Deposit and Shareholders 
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Protective Committee. 

i 

Thereafter many conferences and negotiations took place 
between petitioners on behalf of the holders of Foundation 
Surplus Certificates on the one side, by special counsel for 
the Receiver, and counsel for said ABC Deposit and Share¬ 
holders Protective Committee on the other side, in an effort 
to effect a compromise between the conflicting classes. 

Appellants contended that if the holders of Foundation 
Surplus Certificates are to be excluded, then they have a 
status of potential creditors on the ground that their mo^iey 
was obtained by fraud; that if they are members, they jare 
entitled to share on an equality with the others. They 
therefore tried to effect a compromise by waiving the fraud 
and settling on a basis of equal pro rata participation \jitk 
the stockholders. 

I 

I 

Finally, on or about March 30, 1939, a “Proposal of the 
ABC Deposit and Shareholders Protective Committee to 
compromise the differences existing between the stock¬ 
holders and certificate holders. . ” was submitted to the 

i 

Receiver and by him submitted to all claimants of b6th 
classes, in consequence of the order of the Court of Feb¬ 
ruary 3,1939. I 

i 

The report of the Receiver showing acceptance of the 
said proposed compromise by the great majority of persojns 
in interest, including both classes of claimants, was cqn- 
firmed by the Court, and the Receiver was authorized Ito 
make distribution in accordance therewith. As a result, 
there has been made available to the holders of Foundation 
Surplus Certificates approximately $125,000.00. 

A few attorneys individually entered their appearance in 
different forms, but very few filed pleadings that 
affirmative relief for their clients; and the amount of 
holders of Foundation Surplus Certificates in any way 
resented by counsel other than appellants would 
not exceed $10,000.00 out of approximately $317,' 
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It is thus clear that the offer of the Perpetual Building 
Association (Appellant’s App. 25) and the purpose of the 
dissolution of the Montgomery Building and Loan Associa¬ 
tion pursuant to said offer was to conserve all the assets for 
the stockholders of classes A, B and C to the total exclusion 
of the holders of Foundation Surplus Certificates (Appel¬ 
lant’s App. 25); their right to participation in the distribu¬ 
tion of the assets was denied and opposed by the Receiver 
(Appellant’s App. 28) and by the ABC Deposit and Share¬ 
holders Protective Committee (Appellant’s App. 29-32); it 
was only after the aforesaid efforts to dismiss the amended 
intervening petition filed by appellants failed, and only 
after long and difficult negotiations that an offer was con¬ 
sidered and finally proposed (Appellant’s App. 12,13). Al¬ 
though appellants could not agree to the said compromise, 
because they considered it inadequate, it was formulated 
and proposed in order to meet the case asserted by them in 
said amended intervening petition, as a result of which their 
actual clients and others similarly situated benefited as 
aforesaid. The nature and extent of the work of petitioners 
is indicated in their petition (Appellant’s App. 14-16). 


STATEMENT OF POINTS 

1. Services of appellants resulted in the creation of a 
fund available to holders of Foundation Surplus Certifi¬ 
cates as a class. (Points 1, 2, 3, 4 Appellant’s App. 23). 

2. Appellants carried the burden of establishing the 
right of holders of Foundation Surplus Certificates to par¬ 
ticipate in the assets. (Points 6, 7, 8, 14, 15 Appellant’s 
App. 23, 24). 

3. The fee claimed by appellants is properly chargeable 
to the estate or to that portion thereof available to that class 
represented by them. (Points 11, 12 Appellant’s App. 24). 

4. The claim of appellants for counsel fee contemplates 
equal distribution among those benefited with remittitur 
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to avoid duplication of charges. (Point 5 Appellant’s App. 
23). ! 

5. The claim of appellants is in accordance with the 
equities of the case. (Points 9, 10, 13 Appellant’s App. 
23, 24). | 

i 

SUMMARY OF ARGUMENT 

I 

i 

I. | 

The services of appellants were of substantial benefit to 
the holders of Foundation Surplus Certificates as a cljass. 
They started with nothing in this case and faced the tbtal 
loss of their investments in Foundation Surplus Certificates 
of approximately $317,000.00. The assets of the Assopia- 
tion were sufficient to pay the ABC stockholders in full, 
with nothing for the certificate holders. The offer of 'the 
Perpetual Building Association was to secure full payment 
to the ABC stockholders only. (Appellant’s App. 25). The 
purpose of the dissolution was to apply the total proceeds 
of the sale to the full payment to the stockholders to jthe 
exclusion of the certificate holders. (Appellant’s App. $3). 
When appellants filed their intervening petition on behalf 
of the holders of Foundation Surplus Certificates praying 
affirmative relief, no other prayer for affirmative relief Ijtad 
been filed. The intervening petition of appellants was bp- 
posed by the Receiver in his answer (Appellant’s App. 
28, 29) and by the ABC Depositors and Shareholders Pro¬ 
tective Committee (Appellant’s App. 29-32). Thus the is^ue 
by the entire opposition was joined on the amended inter¬ 
vening petition of appellants who were thus compelled jto 
and did bear the burden of establishing the right of the 
holders of Foundation Surplus Certificates as a class jto 
participate in any manner in the distribution of the assets 
of the corporation. 

i 

But for the services of appellants, holders of Foundation 
Surplus Certificates would have received nothing. The 
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motion to dismiss the amended intervening petition filed by 
appellants on their behalf was filed by counsel for the ABC 
Depositors and Shareholders Protective Committee and 
argued with the assistance of special counsel for the Re¬ 
ceiver and opposed by appellants alone. This motion was 
overruled (Appellant’s App. 32) and only after those 
efforts had failed was any offer of compromise seriously 
considered by those opposing appellants. 

No offer of compromise was originally contemplated, 
and such compromise as was finally submitted was by those 
who had previously opposed the contention of appellants 
and had contended that the holders of Foundation Surplus 
Certificates were entitled to nothing. It was a concession 
to meet the contention of appellants. Without the services 
of appellants on behalf of the holders of Foundation Sur¬ 
plus Certificates, no general compromise would have been 
offered or made available. 

Although appellants were unable to agree to the com¬ 
promise offered, because of its inadequacy, and the 
manner in -which it was submitted, they have in every 
possible manner cooperated and assisted in what they 
considered the best interests of the holders of Foundation 
Surplus Certificates. As a result, there has been made 
available from the funds in the hands of the Receiver to the 
holders of Foundation Surplus Certificates approximately 
$125,000.00. Although some holders of Foundation Surplus 
Certificates had considerably more money invested in stock 
than in certificates and therefore could not be held to have 
benefited by the compromise, yet it was found that 85% of 
the holders of Foundation Surplus Certificates did actually 
benefit as a result of the compromise. 

II 

Appellants created a fund for the holders of Foundation 
Surplus Certificates by making it available to them. The 
transfer of a fund from one class of claimants to another 
class thus created that fund for all practical purposes for 
the transferee. The several classes of claimants were the 
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contending parties within the meaning of the law. The 
authority relied upon by the lower Court was erroneously 
construed and applied. (Appellant’s App. 18-19). 

Ill j 

i 

Counsel fee for appellants is properly chargeable against 
those who benefited from their services. There wer£ ap¬ 
proximately 1900 holders of Foundation Surplus Certifi¬ 
cates. Appellants were employed by approximately 4(j)0 of 
them (Appellant’s App. 11), yet all benefited equally from 
the result. They thus accepted the result of the services of 
appellants and should be required to share proportionately 
in compensation therefor. Although some had conflicting 
interests between their holdings in stock on the one side and 
in Certificates on the other, eighty-five per cent or morel did 
actually profit by the compromise and the great majbrity 
of them have paid no fee whatever. Appellants seek! for 
their services a reasonable fee equitably apportioned 
among those benefited as a result thereof. 


The general apportionment of counsel fee as prayed is 
in accord with the equities of the case. The Court appointed 
counsel to represent as a class the stockholders who did not 
claim to have been defrauded and who would in any event 
have received at least forty-five per cent of their invest¬ 
ment. The duty of such counsel was to oppose and if pos¬ 
sible to defeat the claims of the holders of Foundation 
Surplus Certificates. Less then one-fourth of the holders 
of said Certificates were compelled at their own expense to 
bear the expense of the fight for the benefit of the entire, 
class. This naturally resulted in an undue burden on them 
or an inadequate fee for their counsel, or both. The coim- 
pensation of said counsel for the stockholders was provided 
(Appellant’s App. 28) and paid from the general fund tl|us 
compelling a contribution from the Certificate holders to 
pay counsel to oppose them. Therefore in the interest iof 
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substantial justice the compensation for appellants should 
be charged upon the entire fund or at least from that 
portion thereof available for the holders of Foundation 
Surplus Certificates. 


ARGUMENT 

I 

Holders of Foundation Surplus Certificates as a Class Have 
Been Benefited by Services of Appellants 

The purpose of the offer of the Perpetual Building As¬ 
sociation was to purchase the assets of the Montgomery 
Building and Loan Association for a sum sufficient to pay 
the ABC stockholders only, with no provision for the hold¬ 
ers of Foundation Surplus Certificates. Thereupon and in 
pursuance of said offer the Association filed its petition 
for dissolution stating the same purpose. Thus the holders 
of Foundation Surplus Certificates faced the loss of their 
entire investment in them. No provision had been made 
nor contemplated for them. Appellants representing a 
group of holders of said Certificates on the first return day, 
March 7, 1928, filed an intervening petition in effect con¬ 
senting to the proposed dissolution but asserting their right 
to participate in the distribution of the assets, claiming 
that their investments had been obtained by actionable 
fraud by the officers and/or agents of the Association, and 
prayed for affirmative relief. There was thus presented 
the prospect of involved and prolonged litigation upon what 
appeared to be substantial grounds, for appellants had 
amassed a volume of evidence to sustain their contentions. 
The claims asserted by appellants represented a substantial 
number of claimants with complaints that assumed a wide¬ 
spread and general character. This was so clearly evident 
that the Court, upon petition of the Receiver, appointed 
special counsel to resist or adjust the claims of holders of 
Foundation Certificates, for the complaints of the nearly 
four hundred persons represented by appellants appeared 
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fairly representative of the entire class of nearly nineteen 
hundred holders of such Certificates. In order to formulate 
the proper issues between the two distinct classes of claim¬ 
ants, appellants at the instance of general counsel for! the 
Receiver amended their intervening petition to include 
others similarly situated, in order to expedite and facilitate 
the settlement of the controversy between the |two 
classes of claimants for the issues were representative of 
and identical to substantially all members of the several 
classes. 


Although many Certificate holders also had money on 
deposit to be credited as payment on class “C” stock, Ap¬ 
proximately eighty-five per cent of the money made avail¬ 
able on the Certificates was a clear gain and benefit to them. 
However that is a matter for the lower Court to determine 
in ascertaining and fixing the fee in case of reversal. 

Although appellants could not agree to the particular 
terms of the compromise that was finally offered, after long 
negotiations and after efforts to dismiss their intervening 
petition had failed, yet its formulation and submittal was a 
direct result of the services of appellants. They consistently 
and constructively contended for a compromise on the bateis 
of equal participation between the two classes of claimants, 
protesting against its inadequacy, and the manner of jits 
submission. When it was submitted, they thoroughly Ex¬ 
plained the matter to their clients so far as possible aind 
left the decision to them. It is unmistakably clear there¬ 
fore that but for the efforts and services of appellants, 
no compromise would have been offered, and as 1 a 
result there has been paid or made available on account of 
the Foundation Surplus Certificates a sum of approxi¬ 
mately One Hundred and Twenty-five Thousand Dollars 
($125*000.00). | 

I 

Issue was joined both by the Receiver and by the A^C 
Shareholders and Depositors Protective Committee on the 
intervening petition filed and prosecuted by appellants, arid 
upon them thus devolved the burden and duty of fighting 
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the battle for the holders of the Foundation Surplus Cer¬ 
tificates who have equally benefited as a result; and the 
great majority of whom have paid no fee whatever. Many 
declared their intention to do nothing and to await results 
in order to avoid counsel fees. It is submitted that this is 
a typical case for the allowance of counsel fees as prayed. 

II 

Appellants Created a Fund for the Holders of Foundation 

Surplus Certificates 

The Court below erred in denying the application of 
appellants for allowance of a fee upon a general quotation 
from 7 C. J. Secundum Par. 193, page 11, which is vaguely 
general and predicated upon cases Strong vs. Taylor 82 
Ala. 213 and Grimball vs. Cruse 70 Ala. 534 which upon 
examination present an essentially different situation, need 
only to be studied to demonstrate their inapplicability to 
the case at bar. There is also suggested in support thereof 
in the said quotation the case of Wallace vs. Fiske 80 F (2) 
897 which upon examination shows that the allowance of an 
attorneys fee was first disallowed but upon rehearing the 
Court reversed itself and set aside its order and granted 
the relief sought. The Court in its later opinion said in 
part: 

. . Applicant must depend upon the principal 
sometimes applicable that it is the benefit conferred 
upon the class of persons to whom a fund will be dis¬ 
tributed that primarily conditions their liability to 
counsel for compensation, whether or not the suit in 
terms has been brought for their benefit, and whether 
they have or have not actually cooperated with the 
complainant in the action. ( Buford vs. Tobacco Grow¬ 
ers Coop. Assn. 47 Fed (2) 791, 792). Where the suit 
is of a friendly nature, or is brought as representative 
of, or for the benefit of the class, acceptance of the 
attorneys’ services by the others may be implied. 
(Fletcher vs. Coombs 52 D. C. App. 129)” . . . 
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“. . . ‘if the class of persons among whom the fqnd 
will be distributed has been benefited by the suitj it 
makes no difference that some of them may have con¬ 
tested it; for it is the benefit conferred and not the fhct 
that all the beneficiaries may have agreed as to w^iat 
was beneficial, that entitles counsel to compensation. 

_Such reimbursement may be made either out of the 

fund itself, or by proportional contributions from th<j)se 
who accept the benefit of his efforts. . . Allowances! oT 
this kind, if made with moderation and jealous regajrd 
to the rights of those who are interested in the fuijid, 
are not only admissible, but agreeable to the principles 
of equity and justice.’ ” 


Here the parties in interest were the two classes of claim¬ 
ants, being the ABC stockholders on the one side and hold¬ 
ers of Foundation Surplus Certificates on the other. T^ie 
fund was for all practical purposes created for the holders 
of Foundation Surplus Certificates by being made available 
for distribution to them. The transfer of the fund from ope 
class of claimants to another class therefore became 'jin 
effect the creation of a fund for the transferee. 

The case of Nolte vs. Hudson Navigation Co. 47 Fed. (?) 
166 decided in 1931, presents a case practically on all foufs 
with that at bar. It sustains the exact principal for which 
appellants contend here. There were several classes |>f 
claimants. As a result of the services of petitioners thereiin, 
a total fund of $42,000.00 was transferred from that fuiid 
available to classes “A” and “B” to the “Free Assess 
Fund” for distribution to unsecured creditors. That w^s 
an actual detriment to classes “A” and “B” as here. Tljie 
Court of Appeals reversed the lower court on precisely tile 
same question as here presented. 

Petitioners there represented only 12 per cent of thje 
amount of unsecured claimants and of the remaining 88 
per cent, 73 per cent were represented by their own counsel. 
The allowance of a fee was denied in the lower court anld 
on appeal, the higher court in reversal stated the rule ip 
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part as follows: 

.. One who has an attorney may be shown to iiave 
expressly or implicitly consented to be represented, 
nevertheless, by the attorneys for other creditors who 
alone are active and achieve the beneficial result. In 
that event such creditors, notwithstanding that they 
were nominally represented by counsel, should share 
proportionally in the expense/’ 

Also the Court declared: 

“While the result of the efforts for which an allow¬ 
ance is asked was not to increase the total of the funds 
to be distributed, as in the Greenougli Case, supra, the 
amount to be distributed to creditors of the class to 
which the clients of the petitioning attorneys belonged 
was increased, and they were benefited exactly as much 
as they would have been had the free assets fund itself 
been increased enough to give them the added dividend 
on their claims. The principle on which allowances are 
made is broadly that those who share in a benefit which 
has been obtained at the expense of one, or a part only, 
of their number should justly share the expense by 
which they are enabled to benefit. Adams et al. v. 
Kehlor Milling Co. et al. (C.C.) 38 F. 281; Harrison v. 
Perea, 168 U.S. 311, 325, 18 S.Ct. 129, 42 L. Ed. 478; 
Woodruff vs. New York, L.E.c&W.R. Co., 129 N.Y. 27, 
29 N.E. 251; Davis v. Bay State League, 158 Mass. 
434, 33 N.E. 591. We see no reason why this should 
be confined to benefits which result solely from ad¬ 
ditions to the total of the fund held for distribution, 
or why it does not equally apply to an increase in the 
distributable amounts to each creditor of the class 
brought about by the exclusion of claims which, but 
for the expenses incurred, would have shared in the 
fund to the proportionate disadvantage of the general 
creditors, who, by the shutting out of such claims, have 
received more than they otherwise would. The peti¬ 
tioners have preserved the fund for application to the 
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claims of creditors entitled to share exclusively \in it , 
and those who have been thus benefited should share 
ratably in the reasonable and necessary expense. |Com- 
pare McCormick v. Elsea, 107 Va. 472, 59 S.E.|411; 
Hutchinson Box Board & Paper Co. v. Van Horn 
(C.C.A.) 299 F. 424.” j 

The decision of the iower court disallowing counsel' fees 
was reversed and the matter sent back for revision and 
determination of the amount equitably due appellants. 

Somewhat the same situation existed in the case of Chick 
vs. Northwestern Shoe Co., 118 Fed. 933 (1895). This case 
has peculiar application to the instances herein because 
many persons had an interest both as holders of Founda¬ 
tion Surplus Certificates, which interest petitionerg re¬ 
presented, and also as depositors, that is, as holdeiis of 
class C stock. The Court said in part: 

4 4 ... The general principle that a creditor, who comes 
in under the general decree for creditors to come in and 
prove their claims before the master, is permitted to 
do so upon the condition of being contributory toj the 
plaintiff for his proportion of the expenses of the &uit, 
was recognized by Chancellor Kent as a well-estab¬ 
lished principle in Mason vs. Cadmire. 6 John Ch. £97. 
The ride is in accord with the plainest principles of 
equity.” ... They must share its burdens if they w<j>uld 
participate in its gains.” 


Ill 


Services of Appellants are Properly Chargeable to that 
Class Benefited Regardless of the Forms of Litigation 

| 

In support of this proposition, the following authorities 
representing various situations in which the question arose 
are submitted: 

This Court on January 6, 1941 in the case of IT 7 . BiskrU 
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Thomas and William B. 0’Connell, Interveners, Appellants, 
vs. Julius I. Peyser and Joseph P. Tumulty, Receivers, 
Washington Properties, Inc. and Central Hanover Bank 
<& Trust Company, Trustees, appellees, 69 W.L.R. 178, al¬ 
though denying counsel fees as not applicable to the facts 
of that case, recognized the rule here relied upon in the 
following language: 

“... It is well settled that if one who has an interest 
in a common fund brings a successful suit to preserve, 
protect or increase that fund, or if he creates or brings 
into court a fund in which others mav share with him, 
he is entitled to an allowance of counsel fees to be paid 
out of the fund. Trustees v. Greenough, 105 U. S. 
527 (1881); Notes (1927) 49 A.L.R. 1149; (1937) 107 
A.L.R. 749; cf. Fletcher v. Coomes, 52 App. D.C. 159, 
285 Fed. 893 (1922), 50 Wash. Law Rep. 806. The 
principle which supports the rule is that the benefit 
of the suit inures not only to the one who brought it, 
but also to all others entitled to participate in the fund 
so created, increased or protected, and therefore, when 
the claimant is an attorney, the law will imply an at¬ 
torney-client relationship as to all who accept the 
benefit. . . 


The case of Trustees vs. Greenough, 105 
Supreme Court Reports 527 (1881) seems to be a leading 
one. Here a suit was brought by the holder of certain 
bonds against the trustees of a state improvement fund 
for an accounting upon alleged fraud and mismanagement. 
He was successful and much property not only for himself 
but for others similarly situated was saved from waste and 
dissipation. In connection with the liquidation, the plain¬ 
tiff filed a petition for the allowance from the fund for his 
costs to be paid therefrom as between solicitor and client, 
thus evenly distributing it among the class benefitted, 
although not parties to the litigation. The opinion of the 
Court is in part as follows (beginning at page 532): 

“ . .. where the bill was filed not only in behalf of the 


complainant himself, but in behalf of the other ibond 
holders having an equal interest in the fund; and \(rhere 
the bill sought to secure that fund from waste an^l de¬ 
struction arising from the neglect and misconduct 
of the trustees, . . . and the other bondholders jhave 
come in and participated in the benefits resulting from 
its proceedings—if the complainant is not a truistee, 
he has at least acted the part of a trustee in relation 
to the common interest.” “ ... it would be very hard 
on him (litigant) to turn him away without any allow¬ 
ance except the paltry sum which could be taxed under 
the fee-bill, it would not only be unjust to him, but it 
would give to the other parties entitled to participate 
in the benefits of the fund an unfair advantage. H (j has 
worked for them as well as for himself; and if he can¬ 
not be reimbursed out of the fund itself, they ougljit to 
contribute their due proportion of the expenses w^iich 
he has fairly incurred. To make them a charge fipon 
the fund is the most equitable way of securing .<?uch 
contribution. 


?} 


.. the same rule is applied to creditors suits where 


L 


a fund has 
plaintiff. 


been realized by the diligence of 


jt 


the 


“This court in the case of Cowdrey vs. Galvesfon 

etc. R.R. Co. 93 U.S. 352, sustained an allowance of 

* # | 

$5000.00 for counsel fees to be paid out of the proceeds 
of a railroad mortgage ... We regarded the chajrge 
as a proper one to be paid out of the fund. Liberal 
allowances were also made by the Circuit Court in 
the same case for counsel fees. .. ” “ . . . allowances 
of this kind, if made with moderation and a jealbus 
regard to the rights of those who are interested 1 in 
the fund, are not only admissible, but agreeable to \he 
principles of equity and justice. 

\ 

In the case of Sprague vs. Ticonic National Bank, $07 
U. S. 161, in volume 59, Supreme Court Reporter, page 7^7, 
petitioner who had prosecuted a c*aso against the bank 


17 


claimed that by vindicating her claim to a lien on the pro¬ 
ceeds of earmarked bonds in the amount of her trust funds, 
she had established as a matter of law the right to recover 
in relation to fourteen trusts and situations like her own. 
She therefore prayed that the allowance of reasonable 
counsel fees and litigation expenses be paid out of the pro¬ 
ceeds of the bonds. The question concerning us here is her 
right to claim such counsel fees and with the court to allow 
them. In delivering the opinion of the Court, Mr. Justice 
Frankfurter, on April 24, 1939 gave the opinion of the 
Court in part as follows: 

“Allowance of such costs in appropriate situations 
is part of the historic equity jurisdiction of the federal 
courts. The suits in equity of which these courts were 
given cognizance ever since the First Judiciary Act, 
1 Stat. 73, constituted that body of remedies, pro¬ 
cedures and practices which theretofore had been 
evolved in the English Court of Chancery, subject, of 
course, to modifications by Congress, e. g., Michaelson 
v. United States, 266 U. S. 42, 45 S. Ct. 18, 69 L. Ed. 
162, 35 A. L. II. 451. The sources bearing on eighteenth- 
century English practice—reports and manuals—uni¬ 
formly support the power not only to give a fixed 
allowance for the various steps in a suit, what are 
knowm as costs ‘between party and party,’ but also as 
much of the entire expenses of the litigation of one 
of the parties as fair justice to the other party will 
permit, technically known as costs ‘as between solicitor 
and client.’ To be sure, the usual case is one where 
through the complainant’s efforts a fund is recovered 
in which others share. Sometimes the complainant 
avowedly sues for the common interest while in others 
his litigation results in a fund or a group though he 
did not profess to be their representative. The present 
case presents a variant of the latter situation. In her 
main suit the petitioner neither avowed herself to be 
the representative of a class nor did she automatically 
establish a fund in which others could participate. 


I 


I 
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But in view of the consequences of stare decisis, the 
petitioner by establishing her claim necessarily lestab* 
lished the claims of fourteen other trusts pertaining 
to the same bonds. . . Plainly the foundation for the 
historic practice of granting reimbursement fdr the 
costs of litigation other than the conventional tax¬ 
able costs is part of the original authority cjf the 
chancellor to do equity in a particular situjation. 
Whether one professes to sue representatively or for¬ 
mally makes a fund available for others may, of course, 
be a relevant circumstance in making the fund liable 
for his costs in producing it. But when such aj fund 
is for all practical purposes created for the benefit of 
others, the formalities of the litigation —the absence 
of an avowed class suit or the creation of a fuiid, as 
it were, through stare decisis rather than throiigb a 
decree— hardly touch the power of equity in doing 
justice as between a party and the beneficiaries of his 
litigation.” 

Tn the case of Burroughs vs. Taxaway Co. 185 Fed|. 435 
1911), the principle upon which the allowance of fees ^.rose 
s stated thus (p. 441): | 

“ ... If one or more persons, be they bondhold¬ 
ers, unsecured creditors, stockholders, or what not, 
institute a proceeding for the benefit of themselves 
and all others in a like class with them who will come 
into the case and contribute to the expense thereof,! and 
such proceedings result in bringing into court a tund 
to be distributed among all persons of the class, a cyurt 
of equity will require that every member of the efiass 
who seeks to participate in the benefits derived from 
the exertions of counsel shall contribute pro rath to 
the reasonable compensation of counsel for what they 
have done in the matter. Such orders by a court of 
equity are in no way in conflict with the ordinary ij-ule 
that every litigant must pay his own counsel fee. 
They are simply enforcing and applying that r^ule 
equitably , so as to compel a ] l /he people who benefit by 

I 
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the litigation to contribute to the cost of it. 

Again in the case of Cully, et al vs. Wolcott, ci al, 18/ 
Fed. 595 (Apr. 19, 1911), petitioners were allowed a 
fee of $10,000.00 payable directly to them in a suit brought 
by them for steps to conserve the assets of their clients and 
all others similarly situated. The Court said in part: 

“The services of the solicitors in this case resulted 
in rescuing from spoliators a large amount of property, 
not only for the benefit of the complainant, but for the 
benefit of all the stockholders of the Zinc Company, 
and by means of these services the property was 
brought under the control of the court. In these cir¬ 
cumstances nothing is plainer than that the cost of a 
restitution of this kind should be borne by those bene¬ 
fited by it.” 

In the case of Central Railroad vs. Pettus 113 U. S. 118 
(1S84) Supr. Ct. Rpt. 387: 28 L. Ed. 914, the creditors 
through petitioners had brought a stockholders suit against 
the Railroad Company for themselves and others similarly 
situated. The Court, through Associate Justice Harlan, 
and citing with approval Trustees vs. Greenough, supra, 
directed the payment of a fee direct to counsel. The opinion 
is in part as follows: 

. when the litigation was commenced, the un¬ 
secured bonds of the Montgomery & West Point Rail¬ 
road Co. were without any value in the financial 
market. That litigation resulted in their becoming 
worth all, or nearly all, that they called for . . . and 
that result was due to the skill and vigilance of the 
appellees (petitioners), so far as the result of litigation 
may, in any case, be referred to the labors of counsel... 
We are of the opinion that the appellees are entitled 
to reasonable compensation for their professional 
services. . . ” 

The case of Winton vs. Amos, 255 U. S. 373 (1920), in¬ 
volving the question of the form of contract and representa- 
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I 

tion of a class, arose from claims of counsel who haji con¬ 
tracted with certain parties of or representing certain 
Indian tribes for legal services, which appears to have been 
chiefly that of securing favorable legislation which inured 
to the benefit of an entire class. Claim was filed in the 
Court of Claims where the fee was disallowed. The Supreme 
Court of the United States reversed the decision and held 
that claimants were entitled to fee to be paid from the j fund 
which had been created or made available by them iohich 
was beneficial to an entire class, citing with approval 
the principle laid down in Trustees vs. Greenough, s^pra, 
and Central Railroad and Banking Company vs. Pettus, 
supra. It appears also there was some question as to the 
contract upon which petitioners acted. The Court, by Mr. 
Justice Pitney, said in part as follows (p. 392): j 

“In authorizing the present suit, Congress 
evidently recognized that it was impracticable to bring 
before the court all interested individual Choctjaws; 
hence, treating them as a class, it designated the repre¬ 
sentatives who should defend for them, by analogy to 
the familiar practice in equity, recognized in Equity 
Rule 38 (226 U. S. 659) ... The fact that in the present 
case the services were rendered with particular 
Indians, whether valid or invalid, is no obstacle to 
recovery. Services not gratuitous, are neither mata in 
sc nor mala prohibita, rendered under a contract ^hat 
is invalid or unenforcible, may furnish a basis foan 
implied or constructive promise to pay their reasonable 
value. (Cases cited) . . . Whether valid or invalid, 
the contracts are important merely as tjiey 
show that claimants were not intermeddlers, but wjere 
employed by large numbers of Mississippi Choctaws, 
members of the benefited class, and that their services 
were not intended to be gratuitous.’’ 

In Buford et al vs. Tobacco Farmers Co-Operative As$n., 
42 Fed. (2) 791 (1930) (Appeal from District Court, East¬ 
ern Dist. of No. Car. disallowing foe,) it appears that 
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although some of the persons in interest objected to the 
proceeding, yet all persons in interest were treated as a 
class. The Court, in reversing the lower court, said in part: 

“ . . . There can be no doubt that in a case where 
counsel for complainants, who sue as representatives 
of a class, succeed in recovering or preserving a fund 
which is brought into the custody of the court and 
inures to the benefit of the class, such counsel are 
entitled to reasonable compensation for their services 
to be paid to them out of the fund. . . And this is true 
even though a large percentage of the members may 
have opposed the suit. In other words, if the class 
of persons among whom the fund will be distributed 
has been benefitted by the suit, it makes no difference 
that some of them may have contested it; for it is the 
benefit conferred, and not the fact that all of the bene¬ 
ficiaries may have agreed as to what was beneficial, 
that entitled counsel to compensation.” 

This matter is summed up in the case of Central Trust 
Co. of N. Y. vs. U. S. Light and Heating Co., et al, 233 Fed. 
420 (1916) in part as follows: 

“The matter is summed up in Harrison vs. Perea, 
168 U. S. at 325,18 Sup. Ct. at page 134, 42 L. Ed. 478, 
where an allowance to a solicitor was approved because 
‘by the exertions of the solicitor the fund was recov¬ 
ered, and it was properly made to bear some portion of 
the expense of its administration. The amount was 
within the judicial discretion of the Court, and in fixing 
that amount the trial court could proceed upon its own 
knowledge of the value of the solicitor’s services.’ ” 
(Citing Trustees vs. Greenough, supra.) 

Without multiplying authorities it is suggested that the 
allowance of a fee as herein prayed finds further support 
in the following cases: 

Richardson vs. Richardson, 14 Chancery Division 
(English case). 
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Hobbs vs. McLean, 117 U.S. 582. j 

Buell vs. Kanawha, 201 Fed. 767. 

Adams, et al vs. Kehlor Milling Co., et al, 38 Fed. (2) 

281. i 

. i 

Carbon Steel Co. vs. Slayback et al, 31 Fed. (2) t02 
(1929). I 

Lamar vs. Hall, 129 Fed. 83. 

Marlin vs. March & March, 76 S.W. (2) 965 (1936) | 
Harris Appeal , 324 Pa. 124 (1936) I 

Holland Banking, et al vs. Continental Bank j of 
In Re: Torchia, 188 Fed. 207. 

Kansas City, Mo. 60 Fed. 823. 

Robinson vs. Dickey, 36 Fed. (2) 147. j 

Forrester vs. Barton, etc., et al, 29 Montana 397 :14 
Pacific 1088; 76 Pac. 211. 


Sant vs. Perronville Shingle Co., 179 Mich. 42; 1^6 
N.W. 212. • | 

Graham vs. Dubuque Specialty Wch. Wks., 138 Iowia 
456: 114 N.W. 619; 15 L.R.A. (NS) 729. j 

Irish Free State vs. Guaranty Safe Deposit Co., 266 
N.Y.S. 8. 

Hutchinson Box Board & Paper Co. vs. Van Horn^, 
299 Fed. 424 (May 21, 1924). | 


Equities of the Case 


The ABC stockholders who did not claim to have been, 
defrauded and who would in any event have received ap-| 
proximatelv forty-five (45) per cent of their investment 1 
and who had no burden of proof were furnished counsel 
by the Court and his fee was allowed by the Court out of i 


I 

i 



23 

the general fund in the hands of the Receiver and thus gen¬ 
erally distributed. Thus the holders of Foundation Surplus 
Certificates, whose claims he was bound to oppose, were 
forced to contribute proportionately to his fee. The expense 
of extra counsel was avoided by appellants in amending 
their intervening petition at the instance of the counsel for 
the Receiver. Thus it would seem only simple equity to 
assess the fee for appellants from the general fund or at 
least from that portion thereof available for distribution 
to the Certificate holders. This is especially true in con¬ 
sideration of the suggestion of appellants to refund to their 
clients the fees individually collected upon allowance of 
their total fee as prayed. This would avoid the objection 
of the lower Court that those who have already paid a fee 
would be subjected to double charges. Appellants repre¬ 
sented those whose claims were uniformly opposed and 
who were in practically all instances not otherwise repre¬ 
sented, and for all of whom they prayed for affirmative 
relief. 


Conclusion 

1. Upon all the foregoing it is therefore contended that 
appellants have rendered valuable service on behalf of one 
class of claimants. 

2. That for practical purposes and in contemplation of 

law thev have created a fund on behalf of the one class of 
•> 

claimants represented by them. 

3. That as a matter of law appellants are entitled to the 
allowance of proper counsel fee from the estate or from 
that part thereof available for the class benefited. 

4. The allowance of such counsel fee as prayed is in 
strict accord with the equities of the case. 

Therefore the order of the lower Court denying said fee 
should be reversed and the case remanded for appropriate 
proceedings. 


Respectfully submitted, 


ABBOTT, PULLER and 

By Edwin S. Puller, 

By Fred P. Myers, 

1011 Woodward Building 

Appellants 




INDEX 


Page 

Amended Intervening Petition of Edwin J. Heath and 
Others Similarly Situated. 1 

Petition of Appellants for Allowance of Attorneys’ Fee 
as Counsel for Holders of Foundation Surplus Cer¬ 
tificates to Be Paid from Undistributed Funds in the 
Hands of the Receiver .. 9 

Order, Disallowing Application of Appellants. 17 

Motion to Set Aside Order Denying Application for 

Counsel Fee. 19 

Memorandum in Reference to Order Overruling Motion 

for Reconsideration. 21 

Notice of Appeal. 22 

Statement of Points on Which Appellants Intend to 

Rely on Their Appeal . 22 

Petition for Dissolution of the Montgomery Building 

and Loan Association . 25 

Offer of the Perpetual Building Association to Pur¬ 
chase the Assets of the Montgomery Building and 

Loan Association . 25 

Petition of Receiver for Authority to Employ Special 

Counsel . 26 

Order Appointing Counsel. 28 

Answer of Receiver to Amended Intervening Petition 28 

Intervening Petition of Emanuel R. Haas and Others 29 

Motion on Behalf of Emanuel R. Haas; Irene E. Shee¬ 
han and P. W. Amos, Constituting the ABC Deposit 
and Shareholders Protective Committee of the Mont¬ 
gomery Building and Loan Association, to Dismiss 
Amended Intervening Petition of Edwin J. Heath 

and Others Similarlv Situated. 31 

• 

Order Overruling Motion to Dismiss Amended Inter¬ 
vening Petition of Edwin J. Heath and Others 
Similarlv Situated. 32 
















IN THE 


United States Court of Appeals 
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for the District of Columbia 
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April Term, 1941. 


No. 7889 
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| 

ABBOTT, PULLER & MYERS, Appellants j 

V. 

JULIUS I. PEYSER, RECEIVER, MONTGOMERY 
BUILDING & LOAN ASSOCIATION, i 
A CORPORATION, Appellee 

_ i 

I 

I 

Appeal from the District Court of the United States for the 

District of Columbia. 

APPENDIX TO BRIEF FOR APPELLANT 

i 

_ 

i 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS DESIGNATED BY APPELLANT j 

I 

1 Amended Intervening Petition of Edwin 

J. Heath and Others Similarly Situated 

Filed June 25, 1938 

To the Chief Justice and Associate Justices of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia : 
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The petition of Edwin J. Heath and others to intervene 
in the above-entitled matter for purposes hereinafter set 
forth respectfully represents to this Honorable Court as 
follows: 

1. The petitioner is a citizen of the United States of 
America and a resident of the District of Columbia, resid¬ 
ing at 1841 16th Street, Northwest, and files this petition 
in his own right and behalf and on behalf of others similarly 
situated and some of whose names, addresses and amount 
of claim appear in Exhibit “A” which together with the 
supplement thereto attached is hereby prayed to be con¬ 
sidered a part of this amended petition, for himself and on 
behalf of all other holders of Foundation Surplus Certi¬ 
ficates similarly situated and interested in the subject 
matter of this amended petition, ail of which said persons 
are citizens of the United States of America and most of 
whom are residents in the District of Columbia. 

2. That petitioner is the owner and holder of two 
Foundation Surplus Certificates issued by the Montgomery 
Building and Loan Association, a corporation, which is 
now petitioning for dissolution herein; that said certifi¬ 
cates are numbered 2088, dated February 21, 1936, repre¬ 
senting a payment into said Association by petitioner in 
the amount of Three Hundred Dollars ($300.00), and 2160 
dated March 10, 1936, representing a payment into this 

Association by petitioner in the amount of $300.00; 
2 that petitioner purchased said certificates in be¬ 
lief and upon the representation by and for the 
officers and/or agent or agents of said Montgomery Build¬ 
ing and Loan Association that he was actually purchasing 
stock therein, and upon the further representation that the 
money so paid by him for said Foundation Surplus Certifi¬ 
cates would yield and was yielding an income of six per¬ 
cent (6%) thereon, that he could withdraw the money so 
paid by him for said Foundation Surplus Certificates at 
any time, and that all the money so paid by him was being 
safely and conservatively and upon adequate security, 
invested in real estate in the District of Columbia and 
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adjacent parts of Maryland; that petitioner believedj said 
representations to be true; that he made no independent 
investigation and relied solely upon said representations 
made by officers and/or agents of said Montgomery Build¬ 
ing and Loan Association, all as aforesaid, and he would 
not have paid and delivered said money as aforesaid but 
for his reliance on said representations; that so retying 
upon said representations made as aforesaid, petitioner 
did pay and deliver to said Montgomery Building and Loan 
Association, the amount of Six Hundred Dollars ($600.00) 
as represented, said certificates, and did at the same Itime 
and in reliance upon the said representations made as 
aforesaid, sign the usual subscription agreement required 
by said Association, that in a short time after the sigjning 
of said subscription agreement and the payment and 
delivery to the Montgomery Building and Loan Associ¬ 
ation, the said amount of Six Hundred Dollars ($60Cj.00) 
as aforesaid, petitioner received from said Montgomery 
Building and Loan Association and signed by its then 
president, Walter A J ohnston and its then secretary and 
treasurer, Everard J. Carver, said Foundation Surplus 
Certificates, accompanied by a passbook containing ini its 
title page, the words, “For holders of Foundation Surplus 
Certificates only”, and the further statement and signed 

by its said secretary and treasurer, Everardj J. 
3 Carver, “Edwin J. Heath is the owner of 200 shaires 

I 

of stock. . . that thus, all as aforesaid, petitioner 
was led to believe and did in fact believe, that he had 
purchased stock in the Montgomery Building and Loan 
Association; that all the said representations made by jthe 
officers and/or agents as aforesaid, were untrue, false, niis- 
ieading and fraudulent; that the said officers and/or agents 
knew, when they made them, that they were false, ipis- 
leading and fraudulent; that the said Foundation Surplus 
Certificates which petitioner received as aforesaid w^re 
not in fact certificates of stock, but as petitioner laier 
discovered and now knows and alleges, are only certificates 
of membership in the Montgomery Building and Lohn 
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Association and are not certificates of stock of anv class 
issued by said Association; that on the money so paid and 
delivered by petitioner to the said Montgomery 7 Building 
and Loan Association, he has never received six percent 
(6%) interest, dividend, or in any other form of return; 
that petitioner is informed, believes and therefore avers 
that the money so paid by him as aforesaid, was not in 
fact invested in real estate as represented nor in any other 
way, but that the said amount of Six Hundred Dollars 
($600.00), so paid by him as aforesaid, approximately 
Five Hundred and Fifty Dollars $550.00) was, by the Mont¬ 
gomery Building and Loan Association, paid to the agent 
or agents for commissions and incidental expenses and 
the remaining Fifty Dollars ($50.00) was utilized by said 
Association for general administrative and other purposes; 
that petitioner has never in any manner participated in any 
surplus earnings or any other earnings of said Montgom¬ 
ery Building and Loan Association; that by the aforesaid 
representations of the officers and/or agent or agents of 
said Montgomery Building and Loan Association, the 
entire situation was misrepresented to petitioner and he 
was thereby misinformed, misled, deceived, defrauded and 
damaged to the extent and amount of Six Hundred Dollars 
($600.00), with interest thereon at six percent (6%) as 
follows: On Three Hundred Dollars ($300.00) from 
4 February 21,1936 and on Three Hundred Dollars 
($300.00) from March 10, 1936; and that petitioner 
relied upon the further representations of the officers 
and/or agent or agents of said Montgomery Building and 
Loan Association that the demand for real estate loans 
was so great that these certificates were being sold in order 
to accumulate capital to supply the demand; petitioner 
therefore and hereby rescinds said subscription agreement 
signed by him as aforesaid, tenders the surrender by him 
to said Montgomery Building and Loan Association the 
said Foundation Surplus Certificates and said passbook, 
and demands of and from said Montgomery Building and 
Loan Association, the said amount of Six Hundred Dollars 



($600.00) with interest at six percent (6%) thereon as 
aforesaid. 

i 

3. Petitioner is informed, believes and therefore ^vers, 
that the Montgomery Building and Loan Association Sis the 
successor to the Montgomery County Building Association, 
a corporation, and that it absorbed and assumed ajll the 
assets and liabilities of said Montgomery County Build¬ 
ing Association; that said Montgomery Building and! Loan 
Association, its officers and directors, conceived, organized, 
directed and executed and ratified, through its officer^ and 
agents, an intensive and highpowered sales campaign to 
sell Foundation Surplus Certificates; that they caused to 
be inserted in daily newspapers in the City of Washington 
and elsewhere, advertisements inviting investments;! that 
they caused to be circulated among prospective purchasers, 
including the persons whose names appear in Exhibit f*A” 
herein and others similarly situated, letters and circulars, 
none of which made any mention of Foundation Surplus 
Certificates, but emphasized the representation that all 
money so collected would be and was being invested in 
first mortgage bonds on real estate in the District of Colum¬ 
bia and nearby Maryland and Virginia, and representing 
that investors would receive five (5) and six (6) percent on 
all investments; that all money delivered to the Association 
by investors was being and would be safely and con- 
5 servatively invested in first mortgage bonds) on 
improved real estate and in the building of horjaes; 
that the officers and/or agents of said Montgomery Build¬ 
ing and Loan Association did not explain to prospective 
purchasers, the several classes of stock of the corporation, 
but in many instances represented that the Foundation 
Surplus Certificates constituted the only stock thereof; 
that Foundation Surplus Certificates were actually Founda¬ 
tion stock, thus giving the holder thereof a priority 4nd 
a preference thereby; that the money so invested cojuld 
be withdrawn by the investor at any time and that ohly 
holders of Foundation Surplus Certificates could secure 
a loan from the Association; that as a result of the sailes 
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campaign advertising, letters, circulars and pamphlets, the 
representations of the officers and/or agents of the Mont¬ 
gomery Building and Loan Association, there has been 
accumulated and is now outstanding, the sum of more than 
Three Hundred and Twenty Thousand Five Hundred 
Dollars ($320,500.00) in Foundation Surplus Certificates; 
that said Foundation Surplus Certificates were so artfully 
and deceptively drawn as to mislead, and did mislead the 
investors to think that they had actually purchased stock 
in the Association and that the passbooks issued to invest¬ 
ors by said Association, contained the statement that they 
were only for holders of Foundation Surplus Certificates 
and that the investors were owners of the shares of stock 
according to their several investments; petitioner is in¬ 
formed, believes and therefore avers that all of said 
advertisements, pamphlets, circulars, letters, representa¬ 
tions of officers and/or agents of the Montgomery Building 
and Loan Association, all as aforesaid, were false, mislead¬ 
ing, fraudulent and that the persons whose names appear 
in Exhibit “A” and others similarly situated herein 
believed said representations to be true, that they relied 
solely upon them and were thereby misinformed, misled, 
deceived, defrauded and damaged to the amount of their 

several investments in said Foundation Surplus 
6 certificates, with interest thereon from the dates of 

their several investments; that in addition to the 
above, there were divers other misrepresentations made to 
individual investors by officers and/or agents of said 
Montgomery* Building and Loan Association; that peti¬ 
tioner and the persons whose names appear in said 
Exhibit “A” and others similarly situated, are able and 
prepared to prove all the foregoing allegations and aver¬ 
ments, to rescind their several subscription agreements 
as aforesaid and to tender to the said Montgomery Build¬ 
ing and Loan Association the surrender of their Founda¬ 
tion Surplus Certificates and passbooks, and to establish 
their claims as creditors of said Association. 

4. That petitioner is informed, believes and therefore, 



7 


i 


avers, that the officers and directors of the Montgomery 
Building and Loan Association conceived, instigated, hided, . 
abetted, authorized and ratified the sale of Foundation 
Surplus Certificates; and that notwithstanding numerous 
complaints, that their agents were selling such certificates 
by false and fraudulent representations they continued to 
accept the money received therefrom; that they kneiv or 
by the exercise of due prudence, care and caution should 
have known that said certificates were so artfully and 
deceptively drawn as likely to mislead investors and to 
afford agents the opportunity and temptation of selling 
them by misrepresentations; that said officers and direc¬ 
tors of the Montgomery Building and Loan Association 
knew or by the exercise of due care, prudence and caption 
should have known, that the newspaper advertisements, 
the letters, circulars, pamphlets authorized and issued by 
their authority, all as aforesaid, would likely misrepresent 
the real situation and tend to mislead and misinform pros¬ 
pective investors, including those whose names appear 
in Exhibit “A” herein and others similarly situated, j 

5. Petitioner is informed, advised, believes and there¬ 
fore avers that the sale and issuance of said Foundation 
Surplus Certificates was beyond the right and authority 
of said Montgomery Building and Loan Association 

7 and that the sale and issuance was and is an ultra 
vires act of said Association, and in violation of 
its charter of incorporation. 

WHEREFORE, the premises considered, petitioner 
prays, 

i 

1. That petitioner be permitted to intervene as a credit¬ 
or in the dissolution proceeding herein in any way affect¬ 
ing his rights as such creditor. 

i 

2. That the persons whose names appear in spid 
Exhibit “A” and others similarly situated be also ad¬ 
mitted as intervening creditors in this dissolution pro¬ 
ceeding and in any and all proceeding affecting their righjts. 
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3. That the prayer in the petition of the Montgomery 
Building and Loan Association herein, for reference to 

the Auditor of this Court, be granted for the purpose of 
determining the propriety of its dissolution. 

4. Upon the order for dissolution, the Auditor of this 
Court be authorized and ordered to hear evidence tending 
to establish the claims of petitioner and others similarly 
situated, for the purpose of establishing their claims as 
creditors of the Montgomery Building and Loan Associa¬ 
tion and as a basis of such other and further relief as 
may be necessary and proper. 

5. That upon final hearing, this Court enter a decree 
declaring the issuance of said Foundation Surplus Certifi¬ 
cates by the Montgomery Building and Loan Association, 
a corporation, to be ultra vires, null and void, and that a 
money judgment be entered in favor of petitioner and 
others similarly situated, to be paid out of the assets in 
the hands of the receiver, in the amounts of the several 
sums by them invested as aforesaid, together with interest, 
in the discretion of the Court, OR that upon final hearing, 
a money decree to be paid out of the assets in the hands of 
the receiver be entered in favor of each such claimant 
who has established his claim as creditor to the satisfaction 

of the Court in the amounts of their several invest- 
8 ments, with interest thereon, in the discretion of the 
Court. 

6. That upon final hearing, the shares of stock of what¬ 
ever class owned and held by the officers and directors of 
the Montgomery Building and Loan Association be first 
subordinated to the payment of the money decree or 
decrees in favor of creditors hereinbefore prayed. 

7. That the Court issue a decree, cancelling and an¬ 
nulling the subscription agreements signed by petitioner 
and other claimants herein, and others similarly situated, 
all as aforesaid. 

8. That said money decree in favor of petitioner and 
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other claimants herein and others similarly situated be 
given a preferred status and priority over stock-hcjlders 
of said Association as by law provided. 

I 

9. And for such other and further relief as the case ( may 
require. 

I 

EDWIN J. HEATH, 

Intervening Petitioner 1 

I 

I, Edwin J. Heath, being duly sworn, depose and! say 
that I have read and understand the foregoing petition by 
me subscribed. That the matters therein set forth ajs of 
my personal knowledge are true; and that those biased 
upon information and belief, I verily believe to be trije. 

EDWIN J. HEATH | 

j 

SUBSCRIBED and sworn to before me this 24th day of 
June 1938. 

I 

I 

FELIX C. RUSSELL, 

j 

Notary Public, D. C. 

My Commission Expires 
October 1, 1940 

l 

Abbott, Puller and Myers 
1011 Woodward Building 
Attorneys for petitioner 

and persons whose names appear , 

or may appear in Exhibit “A”. I 

EDWIN S. PULLER 

FRED P. MYERS | 

i 

I 

• • • • * i 

9 Petition of Abbott, Puller and Myers 

for Allowance of Attorneys’ Fee as 
Counsel for Holders of Foundation Surplus 
Certificates to Be Paid From Undistributed j 
Funds in The Hands of The Receiver 
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Now come Abbott, Puller and Myers, consisting of Edwin 
S. Puller and Fred P. Myers, attorneys at law and mem¬ 
bers of tlie bar of this Court, and respectfully represent 
to this Honorable Court as follows: 

1. That they are counsel for the Protective Committee 
of Foundation Surplus Certificate holders in the Mont¬ 
gomery Building and Loan Association, and those who have 
joined with said Committee in a concerted action to protect 
their rights as holders of Foundation Surplus Certificates 
as shown in Exhibit “A” and supplements thereto and a 
part of the intervening petition and amended intervening 
petition of Edwin J. Heath et al now pending in this cause. 

2. That the rights of holders of Foundation Surplus 
Certificates in this cause have been adjusted to the benefit 
of all holders of Foundation Surplus Certificates who have 
accepted the compromise proposal herein. 

3. That the cause of the holders of Foundation Surplus 
Certificates has been presented by petitioners as a class 
action, has been treated as a class action, and finally com¬ 
promised as a class action under and by virtue of Rule 23, 
Paragraph 3 of subdivision (a) of the Rules of Civil Pro¬ 
cedure applicable to this Court, dealing with the com¬ 
promises of class actions, there being “a question of 
common or general interest to many persons constituting 

a class so numerous as to make it impractical to 
10 bring them all before the court, and for which a 
common relief was sought.” The following is a 
brief summary of the procedure: 

(a) On March 7,1938, being the first return day for 
answer to the petition of dissolution herein, by leave of 
Court, petitioners filed in this cause an intervening petition 
on behalf of Edwin J. Heath and others whose names 
appear in Exhibit “A” attached thereto and as a part 
thereof and for whom petitioners entered their appearance, 
and which exhibit was finally supplemented to include the 
names of 394 persons holding Foundation Surplus Oertifi- 



cates and whose claims as such aggregated approximately 
$115,000, and for these persons said intervening petition 
prayed for affirmative relief. | 

I 

(b) That later, after various discussions as to I the 
proper procedure, and recognizing the very definite land 
well-defined issues between the ABC shareholders as one 
class of claimants, and the holders of Foundation Surplus 
Certificates as another class of claimants, on or alj>out 
June 15, 1938, the Receiver herein petitioned this C<j>urt 
for the appointment of special counsel to represent 1 the 
shareholders of Classes A, B and C as a class in ortder 

10 raise the proper issue for controverting the claims of 

holders of Foundation Surplus Certificates, such counsel 
to be paid out of the funds in hands of the Receiver as the 
Court may direct. Since petitioners at that time represent¬ 
ed a very substantial number of holders of Foundation 
Surplus Certificates, it was determined not to petition |the 
Court for the appointment of special counsel to represent 
said certificate holders, but petitioners were requested! to 
amend their said intervening petition to include, besides 
those already joined, others similarly situated in order; to 
bring both classes of claimants before the Court in or<jler 
to enable the Court to deal with the two classes claimants 
as classes and thus to expedite and facilitate the determin¬ 
ation of their respective rights. | 

i 

Pursuant to said petition, this Court did, on June 17, 
1938, appoint Mr. James M. Earnest, a member of 

11 the bar of this Court, special counsel for the Receiver 
herein for the purpose of representing the interests 

of the shareholders of Classes A, B and C in the matter jef 
claims asserted by the Surplus Fund Certificate holdejrs 
against said Receiver, ids compensation to be paid out bf 
the fnuds of the Receiver in amount to be determined by 
the Court. He has been allowed a fee of $0,000 for lijls 
services to date. i 

(c) Thereafter, on October 10,193S, said special counsel 
did file in this cause an answer of -he Receiver on behalf qf 
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the shareholders of classes A, B and C, controverting the 
claims and contentions of said amended intervening petition 
filed by petitioners on behalf of said Edwin J. Heath and 
others similarly situated, thus and for the purpose of 
creating an issue between the two classes of claimants. 

(d) Meanwhile, on or about July 26, 1938, there was 
organized a special “ABC Depositors and Shareholders 
Protective Committee of the Montgomery Building and 
Loan Association” for the express purpose of controvert¬ 
ing the claims and contentions of the holders of Foundation 
Surplus Certificates as set forth in said amended interven¬ 
ing petition; that on or about August 31, 1938 said ABC 
Depositors and Shareholders Protective Committee, 
through their counsel, filed in this cause an intervening 
petition setting forth in part the following: “There are 
no preferred or general creditors of said Montgomery 
Building and Loan Association other than the ABC de¬ 
positors and shareholders, and no other class or group is 
entitled to participate in the distribution of the assets of 
said Association until and unless the claims of said ABC 
depositors and shareholders have been fully satisfied and 
discharged”, and praying for the payment in full of the 
claims of all ABC depositors and shareholders . 

(e) Thereafter, said counsel for said ABC Depositors 
and Shareholders Protective Committee, filed in this cause 
a motion to dismiss said amended intervening petition of 
Edwin J. Heath and others similarly situated, partly on 
the alleged ground that said amended intervening petition 
is not maintainable as a class action; that on October 31, 
1938, after having heard argument thereon, this Court 
entered an order overruling said motion to dismiss said 

intervening petition. 

12 (f) Thereafter, after many conferences and nego¬ 

tiations by petitioners and the special counsel for 
the ABC shareholders and counsel for the ABC Depositors 
and Shareholders Protective Committee and others, there 
was, on March 30, 1939, formulated, and on April 1, 1939, 
in pursuance of the order of February 3 of this Court 
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presented to the Receiver “a proposal of the ABC Share¬ 
holders and Depositors Protective Committee to pom- 
promise the differences existing between the stockholders 
and certificate holders. ,, ] 

(g) That said proposal was by the Receiver submitted 
to all claimants to ascertain their attitude in pursuance of 
said order of February 3, 1939; that upon the results of 
said vote, showing a very substantial majority accenting 
said compromise, this Court did, by its order of Juiie 1, 
1939, confirm the report of the Receiver showing a gjreat 
majority of the claimants accepting said compromise pro¬ 
posal, reserving the right of trial to those choosing to 
iiie exceptions to said report. This was done under anfi by 
v i rtue of said Rule 23, Paragraph 3 of Subdivision (a) of 
the Rules of Civil Procedure dealing with the compromises 
of class actions, there being “a question of common! or 
general interest to many persons constituting a class; so 
numerous as to make it impractical to bring them all befiore 
the court, and for which a common relief was sought/’! 

i 

4. The settlement, by which approximately $100,000 is 
or will be available for distribution to the holders i of 
Foundation Surplus Certificates, is due to or occasioned 
by the services that your petitioners have rendered jon 
behalf of holders of Foundation Surplus Certificates. 
Although petitioners did not agree to the particular coin- 
promise that was offered and finally accepted by a grPat 
majority of holders of Foundation Surplus Certificates apd 
confirmed by the Court, and vigorously contended for a 
proposition of equal participation of the classes of claim¬ 
ants, their objection was based upon the contention thjat 
said compromise offer was not adequate for the holders of 
Foundation Surplus Certificates, and that thiy 
13 understood the purpose to be to force said compro¬ 
mise upon all holders of Foundation Surplus Certifi¬ 
cates by a majority vote. However, since the Court announ¬ 
ced that those who wushed to accept the said compromise 
could do so, and those who rejected would have the privilege 
of filing their exceptions and trying their cases, petitioners 


I 
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have fully cooperated in order to expedite progress of the 
case and the settlement of all claims whether acceptances 
or rejections. It is submitted, therefore, that only by the 
litigation and the representations on behalf of certificate 
holders as a class or representative of a class, this mode 
of settlement was made possible, and the results thereof 
have inured to the benefit of all holders of Foundation 
Surplus Certificates as a class of claimants, regardless of 
their actual participation in the concerted action of said 
Protective Committee, and thus has been created for 
holders of Foundation Surplus Certificates a fund of ap¬ 
proximately $100,000, excluding the claims of those who 
have rejected the compromise and have elected to assert 
their claims by further litigation. 

5. (a) No schedule of time is submitted herewith, and 

under the circumstances would be practically impossible, 
but from on or about February 7, 1938 for nearly two 
months far the greater part of the time of petitioners was 
occupied in interviewing several hundred persons, answer¬ 
ing letters of inquiry, and conferring generally with several 
hundred holders of Foundation Surplus Certificates, some 
of whom joined in a concerted effort and the class litigation 
by petitioners on behalf of the Protective Committee and 
those who joined in the concerted plan of said Protective 
Committee. Many other holders of Foundation Surplus 
Certificates interviewed petitioners, wrote letters, made 
telephone calls merely for information and explanation of 
the entire situation, but did not join with the concerted 
effort represented by the Protective Committee. After 
having received the desired information and explanation, 
many such people stated that they did not intend to employ 
counsel because they expected to benefit by the 
14 results of whatever settlement was made and thus 
evade payment of counsel fees. During all the time 
of this pending litigation from about February 7, 1938 
to the present time, petitioners have been called upon 
constantly for personal interview, by telephone calls and 
by letter, regarding various phases of the proceedings. 
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i 

Hundreds of letters have been written by petitioners in 
answering inquiries by holders of Foundation Surplus 
Certificates, whether joining the concerted action or not. 
Each case involved its own peculiar problem. 

(b) Besides the personal interviews and innumbeifable 
discussions and explanations indicated above, counsel 
have spent many hours in court appearances, including 
two hearings before the Auditor of this Court and in numer¬ 
ous other appearances in Court on behalf of the holdeijs of 
Foundation Surplus Certificates. 

i 

(c) Petitioners have spent many days in preparing, 

studying, and answering pleadings in order to lay the 
basis for the claims of holders of Foundation Surplus 
Certificates, and to defend the motion to dismiss their 
amended intervening petition. They have spent many days 
in intensive legal research investigating the law particu¬ 
larly applicable to building associations and to the many 
other questions involved in this cause, and in briefing jthe 
points of law involved. j 

i 

(d) Petitioners have spent many days in consultation 
and negotiations concerning the settlement and adjustmjent 
of the claims of holders of Foundation Surplus Certificates. 
A conservative estimate is that from about February 15, 
1938 to date, approximately one-third of the professional 
time of petitioners has been necessarily devoted to this 
case. 

I 

6. The purpose of the dissolution of the Montgomery 
Building and Loan Association was to conserve all ihe 
assets for the three classes of A, B, & C stockholders, apd 
thus to exclude from participation the holders of Founda¬ 
tion Surplus Certificates. As a consequence of this con¬ 
certed action on behalf of holders of Foundation Surplus 
Certificates there has been created for them a fupd 
15 of approximately $100,000.00. 

The Protective Committee provided a means for the 
assertion of the rights and protection of the mutual intcjr- 


i 

i 

! 

i 
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ests of holders of Foundation Surplus Certificates. The 
Committee of its own action, retained petitioners as at¬ 
torneys to whom to refer inquiries for information and con¬ 
sultation and thus to act somewhat as a bureau of infor¬ 
mation. Those holders of Foundation Surplus Certificates 
who actively availed themselves of the plan of the Protec¬ 
tive Committee, paid one per cent (1%) of their holdings 
in Foundation Surplus Certificates to the Committee to 
defray its expenses, and if possible, a fee for the attorneys, 
This expense of the Committee consisted of printing, 
stationery postage, special stenographic service, and 
similar expenses including the payment by the Committee 
of $600 to the attorneys, your petitioners. 

7. Those holders of Foundation Surplus Certificates 
who availed themselves of the plan of the Committee and 
engaged the services of petitioners and accepted the com¬ 
promise, were, by petitioners, charged a fee of fifteen per 
cent (15%) of their first dividend of 30% paid thus far by 
the Receiver. This charge was made only on the amount 
actually received on the Foundation Surplus Certificates 
and on nothing else. The great majority of Foundation 
Surplus Certificate holders have paid no fee whatever, 
although they have benefited equally as the result of the 
legal services of petitioners in their behalf as a class of 
claimants. 

8. Petitioners further represent that the Receiver has 
on hand a substantial cash balance available for future 
dividends, from which fund it is submitted this Honorable 
Court should by every consideration of justice, fairness 
and equity, make for them a reasonable allowance for 
counsel fees, conditioned according to the discretion of the 
Court. It is submitted that this petition has abundant 
support in law and equity. 

WHEREFORE, your petitioners pray for an Order 
authorizing and directing the Receiver to pay to them from 
undistributed funds in his hands, fees as attorneys for 
holders of Foundation Surplus Certificates in such amount 


as the Court finds reasonable and proper iii the 
16 circumstances, subject to such refund of fees hereto¬ 
fore received as to the Court may seem equitable. 

i 

ABBOTT, PULLEB and MYERS 

We, Edwin S. Puller and Fred P. Myers, being 'both 
severally sworn according to law on oath depose and say 
that we have read the foregoing petition by us subscribed; 
that the matters of fact therein set forth as of our personal 
knowledge are true, and those on information and belief 
we believe to be true. 

ABBOTT, PULLEB and MYEBS 

i 

Subscribed and sworn to before me this 31st da})' of 
October, 1939. j 

HATTIE F. COLBERT 
Notary Public 


# • • # *| 

17 Order of July 8, 1940 by Justice 0. R. Luhring j 
Disallowing Application of 
Abbott, Puller and Myers for Allowance of Fee 

Filed July 8, 1940 

Mr. Irwin Geiger, a member of this bar, makes applica¬ 
tion for allowance of attorney’s fees as counsel for “A. B. 
C. Deposit and Shareholders Protective Committee” to 
be paid by the Receiver. 

Messrs. Abbott, Puller and Myers, members of this bjjir, 
petition the court for allowance of attorneys’ fees jas 
counsel for holders of Foundation Surplus Certificates 
to be paid from undistributed funds ia the hands of tjhe 
Receiver. 

! 

Mr. Geiger in his application states that the purpose of 
his employment was to represent members of said Coiji- 
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mittee and all other A. B. C. shareholders and depositors 
“in asserting and protecting their distributive rights to 
the assets of the Montgomery Building and Loan Associa¬ 
tion, and to resist the efforts of the Surplus Certificate 
holders to create a prior lien on the assets of said Build¬ 
ing and Loan Association. ’ ’ 

The employment of Abbott, Puller and Myers was for 
the purpose of asserting distributive rights of the holders 
of Foundation Surplus Certificates in the assets of this 
Association. 

Neither counsel created the fund. It was already in 
existence, and the only question involved was its proper 
division among certain classes of so-called stockholders. 
The holders of Classes A. B. and C. stock contended that 
all shareholders are entitled to be paid in full out of the 
assets of the Association before any distribution to holders 
of Foundation Surplus Certificates. The holders 
IS of Certificates contended that because of fraudulent 
representations made to induce them to purchase 
such Certificates, they have the status of creditors and 
are entitled to be preferred in the distribution of the assets 
of the Association over the shareholders of A. B. and C. 
stock. 

It appears that Mr. Geiger has been paid by his clients 
$4,290.14 and Abbott, Puller and Myers have received 
$1,657.70 from their clients. 

The court is of opinion that neither counsel is entitled 
to an allowance of attorney’s fees to be paid out of the 
fund in the hands of Receiver. 

The law seems to be settled as stated in 7 C. J. S. 193, p. 
1100 : 

“After the fund or property has been brought in 
and made available by the decree of the court, and 
nothing remains but its proper administration and 
distribution, contests which may arise between claim- 
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ants, in respect to priorities or the right to share in 
the fund, are individual matters involving antagonistic 
interests, and th£ counsel fees of those conducting 
such contests cannot, therefore, be made a charge on 
the fund or on tl5e property, but must be paid by) the 
parties themselves.” 

i 

The respective applications for allowance will be 


denied. 

O, R. LfHRING 
Justice . 

| 

] 

July 8th, 1940 

• 

i 

• • 

19 

• • 

Filed July 8, 1940 

# | 

1 

i 


On consideration of the several application of Irwin 
Geiger and Abbott, Puller and Myers for allowancej of 
attorneys’ fees to be paid out of the fund in the hands of 
the Receiver herein, it is this 8th day of July, 1940 

ADJUDGED AND ORDERED that the application of 
Irwin Geiger and the application of Abbott, Puller bnd 
Myers be and the same are each severally denied. 

0. R. LUHRING 
Justice 

i 

i 

i 

• # * • * i 

_ i 

20 Motion To Set Aside Order Denying 

Application For Counsel Fee 

Filed July 18, 1940 

Now come Abbott, Puller and Myers and move the Court 
set aside its order of July 8,1940 denying their application 
for allowance of attorneys fee and to grant a re-heariug. 

ABBOTT, PULLER and MYEI^S 
1011 Woodward Bldg. 

Attorneys in Proper Person 
By FRED P. MYERS j 
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21 Memorandum in Reference to Order of 

July 8, 1940 Overruling Motion for 
Reconsideration 

Filed January 6, 1941 

With the Order of July 8,1940 a brief memorandum was 
filed with findings of fact. To avoid any misunderstand¬ 
ing of the basis of the Court’s action the following ad¬ 
ditional memorandum is filed. 

Petitioners Abbott, Puller and Myers were employed 
by a large number of certificate holders who were joined 
in a petition and an amended petition filed in the name of 
“E. J. Heath and others’’.Approximately four hundred 
names are given in the Heath petition, all of whom are 
alleged to be Surplus Fund Certificate holders. The 
original Heath petition was filed specifically for this group 
but the amended petition added the averment that it was 
filed for the benefit of all persons who were similarly situa¬ 
ted, i.e. Surplus Fund Certificate holders. 

At the hearing claimant counsel stated to the Court, and 
it was not denied, that these persons specifically named in 
the Heath petition had entered into contracts of employ¬ 
ment and agreed to pay a fee to their counsel. While all 
do not appear to have kept this agreement, many of them 
did so. 

The Court is not advised which of the group .paid and 

which did not, but claimant counsel stated on the hearing 

of the motion for reconsideration that thev had received 

* 

approximately $1700.00 from these persons and would 
receive a further sum from the sixtv-one cases of exceptors 
whose claims are now to be adjusted by order in this case 
on the basis of the compromise settlement. 

On the hearing of the original petition, no evidence 

22 was submitted for the reason that the essential 
facts upon which the claim for fees was based are 

within the knowledge of the Court, which under these 
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I 


circumstances would be competent to fix a fee if this action 
should be justified by the legal situation. The Couijt now 
confirms its original ruling denying the right of claimant 
counsel to receive payment of a fee from the funds in the 
hands of the Receiver upon the following additional 
grounds: j 

First. To do so would in effect require those persons who 
had paid their agreed fees to claimant counsel to subtnit to 
the further depletion of their funds by a forced contribution 
to the allowance. 

I 

j 

Second. The surplus fund certificate holders with! com¬ 
paratively few exceptions are shown by the approved 
schedules filed herein to have also been depositors. A large 
number of these certificate holders were primarily interest¬ 
ed in increasing the distribution to the depositors rather 
than to the shareholders, so that all shareholders as a 
class were not benefited by the claims asserted in the Heath 
petition. | 

t 

Other factual objections have been raised by counsel 
for the Receiver which the Court has deemed it unnecessary 
to consider in view of the foregoing. 

O. E. LUHRING ' 

Justice 

i 

I 

i 

• • • * *i 

i 

i 

23 Order Overruling Motion of Abbott, Puller 
and Myers for Reconsideration of Order of 
July 8,1940 Denying Petition For 
Allowance of Fees 

Filed January 6, 1941 

| 

Upon consideration of the motion of Abbott, Puller and 
Myers for reconsideration of the Order of July 8, 1940, 
it is by the Court this 6th day of January, 1941, 
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ORDERED 

That said motion be and it is hereby denied. 

0. R. LUHRING 

Justice 

No objection as to form. 

Abbott, Puller and Myers 
Bv FRED P. MYERS 

• • # « # 

24 Notice of Appeal 

Filed January 27,1941 

Notice is hereby given this 27tli day of January 1941, 
that Abbott, Puller and Myers consisting of Edwin S. 
Puller and Fred P. Myers hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 6th day of Janu¬ 
ary, 1941 in favor of Julius I. Peyser, Receiver of Montgom¬ 
ery Building and Loan Assn, against said Abbott, Puller 
and Myers consisting of Edwin S. Puller and Fred P. 
Myers. 

Edwin S. Puller, and Fred P. Myers 

Bv FRED P. MYERS 
* 

Attorneys in Proper Person 
1011, Woodward Bldg. 
Washington, D. C. 

MEMORANDUM 

January 27, 1941 

Bond on Appeal for $250.00—filed 


* * * • • 

25 Statement of Points on Which Appellants 
Intend to Rely on Their Appeal 

Filed, Februrav 17, 1941 
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The following are the points on which appellants will 
rely on their appeal. 

1. The Court erred in holding that appellants did not 
create the fund to be distributed to the holders of Founda¬ 
tion Surplus Certificates, as contended by appellants. 

2. The Court erred in holding that after the fiind in 

question was made available by decree of the Couift, the 
only remaining question was that of proper adminisitation 
and distribution among the claimants and that thej fund 
could not be subject to claims for attorneys for the claim¬ 
ants. i 


3. The Court erred in failing to recognize and to I treat 

the Amended Intervening Petition of Edwin J. Heath and 
others Similarly Situated as a class suit. 1 

I 

| 

4. The Court erred in failing to find that the services 
of petitioners inured to the benefit of all Foundation Sur¬ 
plus Certificate holders, as a class. 

5. The Court erred in disregarding the proposal of 

appellants to refund fees collected by them on the first 
dividend in order to equalize the depletion of the fund 
sought to be charged by the allowance of their fee there¬ 
from. ! 

i 

6. The Court erred in failing to consider how anld to 
what extent the holders of Foundation Surplus Certificates 
were actually benefitted by the services of appellant^. 

i 

i 

7. The Court erred in holding that the fees of appel¬ 
lants are limited to those persons actually engaging their 
services. 

I 

8. The findings of the Court are contrary to the weight 
of the facts admitted and known to the Court. 

i 

I 

26 9. The Court erred in failing to consider the equit¬ 

ies of the several classes of claimants. The Court 
had at the instance of the Receiver appointed counsel for 


i 
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the A. B. C. stockholders whose position was adverse to 
the class of Foundation Surplus Certificate holders, and 
had granted a fee from the entire fund. In order to avoid 
the appointment of special counsel to represent the holders 
of Foundation Surplus Certificates, appellants, represent¬ 
ing a substantial number of them, at the instance of the 
Receiver and his counsel, amended their intervening peti¬ 
tion to include the entire class of such Certificate holders 
thus enabling the Court to deal with them as a class, and 
praying affirmative relief for all holders of Foundation 
Surplus Certificates. Issue was joined on said amended 
pleadings. 

10. The Court erred in considering the application of 
appellants together with that of Irwin Geiger, and in its 
conclusion treating it as identical therewith. 

11. The conclusion of the Court is contrary to the law 
applicable to the case. 

12. The conclusion of the Court is not sustained by the 
weight of authority applicable to the case. 

13. The conclusion of the Court is contrary to the equit¬ 
ies in the case. 

14. The conclusion of the Court is not warranted by the 
known facts of the case. 

15. The Court erred in denying application of appellants 
for allowance of counsel fees as prayed. 

16. And other points apparent of record. 

Service of a copy of the above 
acknowledged this 17th day of February 1941. 

W. E. RICHARDSON, 

Counsel for Receiver 

ABBOTT, PULLER and MYERS, 
Appellants. 
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29 Stipulation As To Additional 

Facts For The Record On Appeal 

Filed April 5, 1941 j 

i 

It is hereby stipulated and agreed by and between! ap¬ 
pellants and the appellee herein that the record on appeal 
transmitted by the Clerk of the District Court of ! the 
United States for the District of Columbia shall include 
the following additional portions of the record in this 
cause: 

l 

The petition for dissolution of the Montgomery Building 
and Loan Association filed February 2, 1938, contains; on 
page 8 thereof the following: 

I 

“The reasons for such dissolution are that there 
have been five suits filed against said corporation 
during the past few months in the courts of the District 
of Columbia in behalf of holders of Foundation Sur¬ 
plus Certificates for repayment of the amount j^aid 
in by them to the corporation; that one of said spits 
has already been tried before a court and jury and a 
judgment rendered for the plaintiff against the Cor¬ 
poration, which judgment the United States Court! of 
Appeals for the District of Columbia has declined to 
review; that three of said suits are now awaiting 
trial; that many other certificate holders have made 
similar claims against the corporation and threatened 
suit against it, and that if the corporation continues 
in business many more suits, in all likelihood, will ! be 
filed;'that in the defense of these suits and claijns 
the corporation may not be successful and any suc¬ 
cessful claimant may thereby obtain an advantage 
over other claimants or certificate holders:” 

Attached to said petition is the offer of the Perpetual 
Building Association, dated February 1, 1938, to purchase 
the assets of the Montgomery Building and Loan Associa¬ 
tion in part as follows: 
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“The motive prompting the Perpetual Building 
Association to make this commitment is its wish and 
the wish of the members of the Building and Loan 
League of the District of Columbia to assure the Stock¬ 
holders of Classes A, B and C a prompt and Com¬ 
plete return of their savings in the said Association/ ’ 

30 On March 7,1938, the original intervening petition 
of Edwin J. Heath and others, was filed by appel¬ 
lants on behalf of 238 certificate holders named in Schedule 
A attached thereto. 

On June 15,1938, the appellee, Receiver filed his “PETI¬ 
TION OF RECEIVER FOR AUTHORITY TO EMPLOY 
SPECIAL COUNSEL”, which petition contained in part 
the following: 

“2. As also appears from the pleadings in this 
cause and from the report of the Auditor, there are a 
number of persons who purchased and now own certain 
certificates issued by the Building Association which 
were termed ‘surplus certificates ’ and in a later form 
termed ‘foundation surplus certificates’, on account 
of which there was paid by such holders the aggregate 
sum of $320,368.43 on certificates which now remain 
outstanding according to the books of the Association 
and the schedules filed with the original petition for 
dissolution in this cause. 

3. A dispute exists between the holders of said 
certificates described in the next preceding paragraph 
on the one hand and the shareholders described in 
paragraph numbered one of this petition on the other 
hand, with respect to their relative rights or pri¬ 
orities in the distribution of the assets of the Associa¬ 
tion. The shareholders of Classes A, B and C stock 
with apparent uniformity take the position that all 
shareholders are entitled to be paid in full out of the 
assets of the Association before any distribution to 
the said certificate holders. The latter, many of 


whom are represented by counsel, claim that misrepre¬ 
sentations were made generally to all of the certificate 
holders, or individually to various certificate holders, 
at the time they purchased their certificates, and' that 
as creditors they are entitled to be preferred irj. the 
distribution of the assets of the Association overj the 
shareholders in Classes A, B and C; other certificate 
holders claim the right to share pro rata with the 
shareholders in the distribution of the assets. In fiew 
of the fact that the assets are approximately j the 
amount of deposits credited to shareholders, the certi¬ 
ficate holders would receive nothing if the contention 
of the shareholders is correct. If the claim of priority 
by the certificate holders is sustained, they would be 
paid in full and the shareholders would receive (ap¬ 
proximately forty-five per cent, while the contention 
of the certificate holders for a general pro rata dis¬ 
tribution would result in a dividend of approximaiely 
sixty-six and two-thirds per cent to all claimants. 
These various contentions of the parties resulted in 
litigation prior to the filing of the petition for dis¬ 
solution, in which certificate holders had sued jthe 
Association and its creditors. In two of the cajses 
which were tried in the Municipal Court a decision 
favorable to the Association was rendered in qne 
case while in the other a judgment was given in fayor 

of the certificate holder. j 

i 

4. This Receiver and his counsel are aware of 

the very strong feeling on the part of the various 
claimants and believe that it is the duty of the ite- 
ceiver and his counsel to maintain a neutral attitude 
so that all parties may be assured of a fair opportunity 
to present and secure a determination of their respec¬ 
tive rights. Since the claims of the certificate holders 
will be presented, and have already in some cases be^n 
presented by petitions setting up their claims against 
the fund which it is the duty of the Receiver to pro¬ 
tect, and since the shareholders number about thrtje 
thousand and are widely scattered, it will be the dutjy 
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of the Receiver to raise the issues by controverting 
these claims so that proceedings may be taken whereby 
the rights of all the parties may be adjudicated. In 
view of the premises your Receiver requests that the 
court appoint counsel to act for this Receiver for the 
special purpose of appearing for and representing the 
interests of the Class A, Class B and Class C share¬ 
holders of the Association in the matter of the deter¬ 
mination of the rights of the certificate holders in the 
funds and assets vested in the Receiver, the compen¬ 
sation of such counsel to be paid out of the funds in the 
hands of the Receiver in such amount as may hereafter 
be determined and approved by the Court.’* 

On June 17th, 1938, the Court, through Mr. Justice 
Peyton Gordon, signed the following Order: 

“Upon consideration of the petition of Julius I. 
Peyser, Receiver, for the employment of special 
counsel, it is, bv the Court, this 17th dav of June, 
1938, 

ORDERED, that James M. Earnest be and he is 
hereby appointed special counsel for Julius I. Peyser, 
Receiver, for the purpose of representing the interests 
of the shareholders of Classes A, B and C in the 
matter of the claims asserted by the surplus fund 
certificate holders against said Receiver and the funds 
and assets of the dissolved corporation in the custody 
of said Receiver, the compensation of said special 
counsel to be paid out of the funds in the hands of the 
Receiver in such amount as the Court may hereafter 
determine to be reasonable compensation for such 
services as may be rendered.” 

On October 10, 1938, the Receiver through the Special 
Counsel, James M. Earnest, Esquire, filed an answer to 
said amended intervening petition denying the rights of 
the petitioners to the relief sought. 

The concluding paragraph of said answer includes the 



following: 


“...That neither the petitioner (meaning EdVin 
J. Heath, et al) nor any other such holder has eVer 
become entitled to exercise any of the alterna- 
32 tive rights given the holders of such certificates 
(meaning Foundation Surplus Certificates) nor 
entitled to any interest payments, or to any sums of 
money whatsoever on account thereof, and therefpre 
are not creditors of said Association. 

| 

(Signed) JULIUS I. PEYSE^ 

Receiver, 

i 

Montgomery Building and Loan 
Association. ’ ’ 

On August 31, 1938, an intervening petition of Emanpel 
R. Haas and others was filed on behalf of depositors wh^ch 
contains the following: 

“5. There are no preferred or general creditors 
of said Montgomery Building and Loan Association 
other than the ABC Depositors and Shareholders, ^nd 
no other class or group is entitled to participate in the 
distribution of the assets of said Association until 

I 

and unless the claims of said ABC Depositors and 
Shareholders have been fully satisfied and discharged. 

6. Holders of what are commonly called ‘Surplus 
Certificates’ or ‘Foundation Surplus Certificates’ by 
intervention in this cause and otherwise are asserting 
their right to participate in the distribution of the 
assets of said Association. Petitioners aver, if it pe 
found as a matter of law that such holders of ‘Sur¬ 
plus Certificates’ or ‘Foundation Surplus Certificates’ 
are entitled to participate in the distribution of the 



positors and Shareholders for the' following reasons, 
among others: 
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a. The only shares authorized to be issued 
by the Montgomery Building and Loan Associa¬ 
tion are those issued to the ABC Depositors and 
Shareholders. If it be found as a fact that any 
other class of stock was issued, the issuance of 
such stock was beyond the pow r er and authority 
of the officers and directors of the Association 
and could neither create nor confer rights super¬ 
ior to the ABC Depositors and Shareholders. 

b. Said ‘Surplus Certificates’ or ‘Foundation 
Surplus Certificates’ on their face disclose that 
such certificates did not, and by their terms were 
not intended to convey or create any interest 
in the assets as such of the Association, but ex¬ 
pressly recite that the interest of the holders of 
such certificates is limited to participation in any 
surplus that might exist or be thereafter created: 
as a consequence the interest of the holders of 
such certificates is limited to any surplus existing 
only after full payment to the ABC Depositors 
and Shareholders. 

WHEREFORE, the premises considered, petition¬ 
ers respectfully pray: 

33 A. That the ABC Depositors and Share¬ 
holders be found and declared to be entitled to 
priority in any distribution of assets which may be 
ordered. 

B. For an order directing the Receiver to distribute 
the funds available for distribution as follows: 

1. The costs and expenses of dissolution pro¬ 
ceedings. 

2. Payment in full of claims of all ABC De¬ 
positors and Shareholders. 

The distribution of such surplus as 


3. 
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may remain after the distribution as aforesaid in 
such manner as the Court may direct. 

I 

C. For such other and further relief as may! be 
just and equitable.’* | 

I 

On September 28, 1938, the following motion was 

filed: I 

I 

“MOTION ON BEHALF OF EMANUEL R. 
HAAS; IRENE E. SHEEHAN AND P. 'w. 
AMOS, CONSTITUTING THE ABC DEPOSIT 
AND SHAREHOLDERS PROTECTIVE COM¬ 
MITTEE OF THE MONTGOMERY BUILD¬ 
ING AND LOAN ASSOCIATION, TO DISMISS 
AMENDED INTERVENING PETITION OF 
EDWIN J. HEATH AND OTHERS SIMI¬ 
LARLY SITUATED 

I 

Come now the intervenors, Emanuel R. Haas, Ireiie 
E. Sheehan and P. W. Amos, constituting the ABC 
Deposit and Shareholders Protective Committee <j>f 
the Montgomery Building and Loan Association, arid 
respectfully move this honorable Court for an order 
dismissing the amended intervening petition of Edwip 
J. Heath, et al, for the following reasons: | 

1. The jurisdiction of this Court is not lawfully 
invoked because: 

a. The amended intervening petition is not 
maintainable as class suit; 

I 

b. The amended intervening petition is prema-j 

ture. j 

i 

2. The amended intervening petition fails to state! 

a claim against defendant upon which relief can be! 
granted because: j 

! 

a. The allegations therein contained are leg¬ 
ally insufficient to make out a case of fraud; 
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b. The action for rescission of intervenor’s 
executed subscription contract is not maintain¬ 
able against the Receiver. 

IRWIN GEIGER 

Attorney for Emanuel R. Haas, 

Irene E. Sheehan and P. W. 
Amos, constituting ABC Deposit 
and Shareholders Committee of 
the Montgomery Building and 
Loan Assn.” 

• • • • • 

“Order Overruling Motion to Dismiss Amended 
Intervening Petition of Edwin J. Heath and 
Others Similarly Situated 

34 On October 31,1938, the Court entered the follow¬ 
ing Order: 

Upon consideration of the motion filed herein on 
behalf of Emanuel R .Haas and others constituting the 
ABC Deposit and Shareholder Protective Committee 
of the Montgomery Building and Loan Association, 
to dismiss the Amended Intervening Petition of Edwin 
J. Heath and others similarly situated, it is this 31st 
day of October, 1938. 

ORDERED that said motion to dismiss said Amend¬ 
ed Intervening Petition be and hereby is overruled. 

(Signed) DANIEL W. O’DONOGHUE 
Justice 

WILLIAM E. RICHARDSON 
Attorney for Julius I. Peyser , 
Receiver Montgomery Building, 
& Loan Association, Appellee 

EDWIN S. PULLER, 

FRED P. MYERS, 

Appellants in Proper Person. 
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United States Court of Appeals 

i 

For The District of Columbia 
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! 

No. 7889 


ABBOTT, PULLER & MYERS, Appellants, 

v$. 

JULIUS I. PEYSER, Receiver, Montgomery Building & 
Loan Association, a Corporation, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 

THE DISTRICT OF COLUMBIA. 


I 

Counterstatement of Facts. 

i 

Supplementing the statement of facts contained in Ap¬ 
pellants ’ statement of the case (Appellants’ brief paps 
2-5), our purpose in this counterstatement is to develop cer¬ 
tain facts bearing upon the appeal which were not con¬ 
tained or not fully stated by appellants. 



i 

I 



0 


While the Foundation Surplus Certificate holders had one 
thing in common—the ownership of a similar certificate— 
thev did not constitute a class interested in the distribution. 
The interests of individual holders were not identical. 

(a) It is a fact found by the Court (Appendix, page 21) 
that the certificate holders, with comparatively few excep¬ 
tions, were also depositors. The Association was organized 
with three classes of stockholders designated A, B and C. 
By far the majority in both number and amount were of 
class C. A requirement for subscription to class C shares 
was the purchase of a Foundation Surplus Certificate. 
There was no rule by which the proportion of certificate 
to deposit was fixed. A certificate holder may have paid a 
large sum into the Association for a certificate and a very 
small sum as a depositor. On the other hand he may have 
made deposits many times greater than the amount paid 
for the certificate. This resulted from the fact that he was 
required to pay for the certificate in full when subscribing, 
whereas his deposits after the first deposit were not 
mandatory. 

For this reason some of the certificate holders would be 
benefited by priority in payment of certificates. Others 
would not be affected, because the proportion of their 
deposits to their certificates would neutralize the loss in one 
by the gain in the other. Other certificate holders were 
very much more interested in preferring the depositors to 
certificate holders. 

It would be possible from the schedules of distribution 
to draw a definite line separating those who were benefited 
by the allowance to certificate holders and those certificate 
holders who were prejudiced by such allowance. However, 
the extent of their interest depended, not on the amount 
of the certificate, or the amount of their deposit, but on the 
relation between the two. While the holder of $1000 cer¬ 
tificate, with no deposit, was benefited $300 by the compro- 
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mise distribution, another holder of a $1000 certificate wijth 
$300 on deposit would receive a much smaller benefit, less jin 
fact than the amount of the contingent fee of 15% charged jto 
the certificate holders who joined the committee represented 
by the appellants (Appendix, page 16). 

(b) The basis of the claims of the certificate holders wjas 
misrepresentation in the sales of certificates by officers aiid 
agents of the association, requiring proof of the facts of 
various individual transactions (Appendix, pages 2, 3, 2p). 

(c) On pages 4 and 5 of the appellants’ brief they de¬ 
scribe the compromise by which this case was finally settled. 
Counsel who are now claiming a fee opposed and refused ^o 
accept this compromise with the result that it was formu¬ 
lated, proposed and ordered by the court against their op¬ 
position. In the petition for fees filed in the District Coujrt 
it is stated that this proposal was formulated and presented. 
The petition does not state by whom that was done (Ap¬ 
pendix, page 12). The petition then states that appellants 
did not agree to the particular compromise that was offered 
and finally accepted by the great majority of Foundation 
Surplus Certificate holders and confirmed by the courjt; 
that they objected upon the ground: first, that compromise 
was not adequate; second, that it undertook to join all 
certificate holders by majority vote. They then state thkt 
when the court announced that those who wished to accept 
the compromise could do so and those who opposed it 
could file their objections and could try their cases thcfy 
cooperated in the settlement of the claims. 

i 

Summary of Argument. 

The several grounds upon which the allowances to ap¬ 
pellants has been resisted are as follows: 

1. The services of appellants did not create a fund fir 
the benefit of their clients and others similarly situated bit 

i 

i 

i 

i 

I 

I 
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related to the distribution of a fund which was in court in 
the hands of the Receiver. The court in its opinion 
denying the petition took the position that under such con¬ 
ditions attorneys are not entitled to charge their fees against 
the fund in court. 

The rule formulated in Trustees v. Grecnough, 105 U. S. 
527, extends only to cases where the attorney has by litiga¬ 
tion produced or brought into court a fund in which other 
persons similiarly situated thereby become entitled to share. 
It is an equitable rule and in its application the courts 
act only upon equitable principles. 

We feel that that; rule can not be applied in the present 
case for several reasons. 

(a) Differences arise in substantially all liquidation pro¬ 
ceedings. If attorneys employed by one or by a small 
group of creditors can by carrying on litigation require the 
holders of substantial claims to pay large fees our bank¬ 
ruptcy and receivership proceedings will present many 
intricate questions and the funds in court will be con¬ 
stantly looked to for compensation by numerous counsel 
who may have engaged in various phases of the proceedings. 
The hope of reward will lead to much unfounded and dila¬ 
tory litigation. 

(b) While the petition for fees (Appendix page 16) 
claims that the certificate holders had benefited equally as 
the result of the appellants services, this is not the case 
as shown in our counterstatement. A large number of cer¬ 
tificate holders were prejudiced by any services which would 
increase the amount paid certificate holders, and the benefit 
to' others was not equal or ratable. 

Where the application of an equitable rule would result 
in requiring a person to pay for services rendered by coun¬ 
sel which were detrimental and not beneficial a court of 
equity will refuse to apply the rule. 
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2. The certificate holders do not constitute a class, j The 
bases of their claims are not the same. A large nmjnber 
claimed that there had been misrepresentation in the scales 
of certificates. The allegation of the Heath petition (Ap¬ 
pendix pages 2-5) were that misrepresentations were lfiade 
by the officers and agents of the Building Association to 
induce persons to buy certificates. These alleged misrcjprc- 
sentations were made at various times by various officers 
and agents to individual purchasers and there was no claim 
that they were identical in each case. There had been a 
sales campaign conducted by Montgomery County Building 
Association, later taken over by the Montgomery Building 
and Loan Association. Part of the certificates had been sold 
by the original company and others by its successor. The 
court will realize that some sales would have been njade 
without solicitation, others by solicitation, and somej by 
whatever means was necessary to overcome the sales| re¬ 
sistance of the purchaser. Each case was an individual case. 
One person might prove that misrepresentations were made 
to him while another might not. As indicative of the situa¬ 
tion, this Court has affirmed a judgment, obtained after a 
trial based on misrepresentation inducing the purchase of a 
certificate. Peyser, Receiver, v. Volsk, 119 F. (2) 462. 
It refused a writ of error to review a similar judgmenl of 
the Municipal Court (Appendix, page 25). In sixty-jme 
cases tried by the District Court, those of exceptors to 'the 
compromise order in the present case, the court foijmd 
against the certificate holders but permitted them to come 
in later and accept the compromise (Appendix, page 20)!. 

The petition does not afford a proper basis for charging 
or paying a fee. It asks that the payment be made out! of 
the general funds in the hands of the Receiver and not out 
of the funds going to the certificate holders. Such an allow¬ 
ance can only be made 1 out of a fund in which the benef ci- 
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arics are ratably interested, which does not exist in the in¬ 
stant case. 

3. It appears from the petition to the District Court and 
brief of appellants, as well as in the opinion of the trial 
court, that the participation of the Foundation Surplus 
Certificate holders in the funds in the hands of the receiver 
resulted from a compromise voted by the great majority of 
the certificate holders and approved by the court notwith¬ 
standing the opposition of appellants. Had the certificate 
holders insisted on continuing the litigation, as did some 61 
clients of appellants who filed exceptions and tried their 
cases on the merits, it is doubtful if any but a very few of the 
certificate holders would have recovered. 

The only certificate holders who benefited by the com- 
Ijromise were those who would be unable to prove that their 
purchases were induced by misrepresentation. Those who 
could make such proof were clearly entitled as creditors to 
be paid in full. 


ARGUMENT. 

The opinion of the District Court, in denying the petition 
for an allowance of fees out of the fund in the hands of the 
receiver (Appendix, page 18), took the position that counsel 
did not create the fund, which was already in existence. 
The only question involved was its proper distribution. 
Questions arising between claimants as to the priority of 
their right to share in the fund were, it held, individual 
matters as to which counsel fees could not be made a charge 
on the fund but must be paid by the parties. 

The court cites as its authority 7 C. J. S. 193, p. 1100. 
(Appendix, p. 18.) 

This citation finds full support in General Finance Cor¬ 
poration v. Neio York State Railroads, (D. C., W. D. N. Y. 
1933), 3 Fed. S. 975. The facts in that case were in this 



respect precisely the same as in the instant case. Attor¬ 
neys for certain creditors had successfully contested Cer¬ 
tain preferred claims the resulting reductions inuringj to 
the benefit of all general creditors. It was held that the 
court had no authority to allow their fees out of the fijnd 
in the hands of the receiver. 

It is interesting to note that this case was decided tkvo 
years after the decision of the Circuit Court of Appeals, 
Second Circuit, in Nolte v. Hudson Navigation Co., 47 jF. 
(2d) 166, relied upon by the appellants as a precedent for 
their claim. 

High on Receivers, Section 806: 

“Where it is sought to have an allowance of fees 
upon behalf of counsel of an intervening creditor, it 
must appear that the intervention resulted in a direct 
benefit to the fund and to the parties in interest.” 

Beach on Receivers, Section 754: 

“When the counsel fees of parties in interest willjbe 
paid out of the fund in the hands of the receiver)— 
Attempts have been repeatedly made to induce the 
Court to make the counsel fees of all parties interested 
in a litigation over a specific fund 'which has been 
placed in the hands of a receiver, a charge upon that 
fund, thus introducing a practice similar to that jin 
cases of partition and the settlement of decedent’s es¬ 
tates. Special efforts have been made in this respect 
where the controversv involved the assets of an insol- 
vent corporation. Frequently these endeavors have 
been successful at nisi prius, but the higher counts 
have, with scarcely an exception, refused to sanction 
such a practice.” 

Commonwealth v. Order of Solon, 193 Pa. 240,44 Atl. 327: 

This case in some respects is very like the present. The 
beneficial association having large assets was dissolved ahd 
the fund came into the hands of the receiver. Auditors weire 
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appointed to distribute. An attorney employed by certain 
holders of certificates of membership was instrumental in 
having claims for participation to the extent of $50,000 
disallowed. He claimed a fee out of the fund by reason of 
these services. The claim was rejected. In its opinion the 
court said in part: 

“In this presentation, they -were represented by 
Josiah H. Quincy, Esq., who, acting for his clients, suc¬ 
cessfully objected to the payment of other claims to 
the amount of about $50,000. By that change the fund 
was increased for distribution to unobjectionable claim¬ 
ants. It does not appear how many of these disallowed 
claims were, on their face, unsustainable, nor just 
how they were effectually resisted, whether by evi¬ 
dence or argument. But the clients of Mr. Quincy 
claimed that he be allowed for attorney fees and ex¬ 
penses out of the fund; the auditors awarded him $3,- 
130.62. To this award, B. F. Todd and others, not cli¬ 
ents of Mr. Quincy, but actual members of the order, 
excepted; the court overruled the exceptions, and they 
now appeal. 

“It is somewhat difficult to understand, in view of 
the admitted facts, on what grounds, legal or equi¬ 
table, this claim was allowed. Mr. Quincy had no claim 
at law against the certificate holders who did not retain 
him; who did not even impliedly request his profes¬ 
sional services. Will equity sustain the award? It is 
conceded that the distribution of a fund in the hands 
of a receiver or other trustee is to be governed by equi¬ 
table principles; and where the attorney of one of sev¬ 
eral parties, all equally interested, secures a fund 
which would otherwise have been embezzled or lost, 
and all share equally in the distribution, it is but equi¬ 
table that all should share in the expense which pro¬ 
duced the fund, although but one moved in the matter. 
But there is no such case here. * * # But, it is urged, 
that Mr. Quincy, from his argument, and some evi¬ 
dence produced by him, induced the auditors to reject 
many thousand dollars of spurious claims on the fund, 
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and thereby all holders of certificates, whether pur¬ 
chased by or originally issued to them, were benefited. 
Admit it; but he did only what he was bound td do 
under his professional obligation to his own clients; 
if he had done less, he would have failed in duty to 
them; in this particular he owed no duty to other claim¬ 
ants and performed none to them, although an incijden- 
tal benefit may have resulted to them from the perform¬ 
ance of a duty to his own clients. This, however, .ijives 
him no claim on them for contribution to his compensa¬ 
tion”. 

Harrison's Estate, 221 Pa. 508, 70 Atl. 827. 

This case followed the decision just quoted and said in 
regard to that opinion: 

“The rule in such case is that the exceptant iliust 
pay his own counsel. We regard this as a most Salu¬ 
tary rule, and not to be entrenched upon or impaired 
in any way. To do so would open the door to gjrcat 
abuses. This is pointed out in the opinion of Justice 
Dean in Commonwealth v. Order of Solon, 193 Pa. 240, 
where he elaborates the principle involved and points 
out the distinction between securing or raising a fund 
—the actual bringing it into existence, and the mere 
dealing with a fund which is at the time safely in the 
custody of the Court”. 

American Engineering Co. v. Metropolitan By-Products 
Co., 275 Fed. 40, C. C. A., 2d Cir., 1921: 

In this case a fund of $202,000 was for distribution by 
the court. Sanitary Company presented a preferred cllaim 
to the extent of the entire fund. Its preference was un¬ 
questioned but the amount disputed. It was reducecj so 
that a balance of $128,000 remained for distributioij to 
creditors (267 Fed. 90). Claims for services rendered bv 
attorneys representing various groups of creditors \\"ere 
presented and $35,000 was allowed several attorneys! by 
the District Court. 
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The Circuit Court of Appeals, although it stated that it 
was fair to say that the reduction of preferred claims was 
due to the efforts of certain attorneys mentioned, denied 
the allowance of fees. The court in its opinion states: 

“Attorneys for these various claimants were seek¬ 
ing to reduce the claim of the Sanitary Company upon 
the fund and so increase the surplus, each for the bene¬ 
fit of his own particular client and for no one else. 
There was not in any case a representative proceeding 
in which one party creates or preserves a fund not 
only for his own benefit but also for the benefit of 
others similarly situated, who, having received the 
benefit of the proceeding, ought in equity to contribute 
to the payment for those services. It is a misnomer 
to speak of these attorneys as either creating or pre¬ 
serving a fund, at least for the benefit of anybody else 
than their own clients. The fund existed to the knowl¬ 
edge of every one, and the only question was which 
of the competing claimants was entitled to it. And 
this could not be known until a final distribution. * # * 
The circumstances under which the courts in equity 
and bankruptcy may allow compensation to an attor¬ 
ney out of a fund in the hands of the court for distri¬ 
bution are well expressed by Judge Dayton in Rc Gil- 
laspie (D. C.) 190 Fed. 88, as follows: 

‘The only proper cases that can arise where courts 
of equity and bankruptcy as well can award compen¬ 
sation to an attorney out of funds due others than his 
client is where, as I have heretofore indicated, such 
an attorney for one of a class has “created” or se¬ 
cured a fund and brought it into the custodv of the 
court, which fund is to inure, not alone to the benefit 
of his client, but to that of all those belonging to this 
class 

Rtroug v. Taylor, 82 Ala. 213 (2 So. 760): 

The court affirming the rule in Trusters v. Greenouyh said: 

“After the fund or property has been brought in, 
and made available by decree of the court, and noth- 
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ing remains but its proper administration and distri¬ 
bution, contests which may arise between claimant^ in 
respect to priorities, or the right to share, are indi¬ 
vidual contests, involving antagonistic interests.” ! 


We have examined the large number of decisions in¬ 
volving the allowance of fees for services in connection 
with the distribution of funds in the hands of receivers 

I 

and with the possible exception of the Nolle case the courts 

have consistently limited the application of the general rifle 

to cases where a fund has been created or brought undjcr 

the jurisdiction of the court by the efforts of the attorney. 

Any broadening of this rule is fraught with danger 

and it should onlv be extended after the most scriohs 

, , , . .1 

consideration. Liquidation proceedings and receiverships 
are constantly pending in our courts. If counsel for the 
minoritv creditors who have some communitv of interest 

r 

with others could secure a right to compensation based on 
the total claims of all such creditors by becoming moj’e 
active perhaps than counsel for other creditors, the pre¬ 
sent unfortunate trend toward commercialism in the pro¬ 
fession would be measurably increased and controversies 
over the distribution of insolvent estates would be multji- 
plied. 


The Foundation Certificate holders were not ratably bene¬ 
fited and do not constitute a class. 

The position of the appellee is that while there is onfe 
link which bound the certificate holders together, the owner¬ 
ship of a certificate, this did not create of them a clasjs 
within the meaning of the cases admitting the charging of 
a fee against a class of persons similarly situated. 


i 
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Upon the face of the certificate the holder was only 
entitled to share in the surplus after the depositors had been 
paid in full. To avoid this result they claimed generally 
that misrepresentations had been made in the sales of 
certificates, entitling them to rescission and to gain the 
status of creditors. The alleged misrepresentations were 
alleged to have been the misstatements of officers and agents 
of the building association. Each case would have to be 
tried on its merits. 

This contention was not new to the liquidation proceed¬ 
ings. The filing of five suits against the association, one 
of which resulted in a verdict and judgment against the 
association, which this Court refused to review on writ 
of error to the Municipal Court, resulted in the filing of 
the petition for dissolution. 

A committee was formed, referred to as Heath Committee. 
It was composed of some 400 of the 1900 certificate holders. 

It is probable that many certificate holders could not 
join this group, as they could not say that misrepresenta¬ 
tions had been made to them. They could not have made 
an averment upon which a recovery could have been based 
on the theory of the Heath petition and would never have 
received a compensation for their certificates except by such 
a compromise as occured in this case, which the appellants 
opposed. 

The more significant fact however is that a large number 
of certificate holders would be prejudiced by any recogni¬ 
tion of their certificates in the distribution of the fund in 
this case. 

These certificates were sold only to those depositors 
(shareholders) who desired to open accounts with the 
association. These were the class C depositors who were 
to receive 1% dividends over those declared for other 
depositors. Their deposits aggregated more than their 
certificates. 


13 


l 


If the certificates were subordinated in tlic distribution 

j 

a depositor would be paid substantially in full (about 95 %) 
for his deposit. Nothing would remain for the certificate. 
If the certificate holders were paid in full, the dividend jon 
the deposit would be about 35%. If an individual h<bld 
a $500 deposit and $300 certificate it made no difference 
to him whether one was preferred over the other, or tjhe 
funds distributed pro rata to all. He would receive $475 
in any event. But if he had a $500 deposit and $200 ceijti- 
cate, it was to his advantage to have the entire distribution 
made to the depositors to the exclusion of the certificate 
holders. 

I 

The percentage of gain or loss resulting from a pref¬ 
erence of one over the other was not uniform but varied 

i 

with the proportion which the deposit bore to the certifi¬ 
cate. So that if one had a $500 certificate and $100 deposit 
he would be benefited materially by the recognition of tjic 
certificate. But if he had the $500 certificate and a $5 
deposit he would lose materially by giving priority to t 
certificate, but not to the same extent as if his deposjit 
were larger. j 

Those persons who held certificates, but who would loie 
by an allowance to certificate holders in the distribution, 
can not be compelled by any court of equity to contribute 

a fee to counsel for services contributing to such a losk. 

. 1 

Nor can certificate holders, whose interests are only slightljy 

enchanced by the assertion of a claim to the priority <^f 
certificates, be required to pay amounts based on the dis¬ 
tribution allocated to their certificate, while other certificate 
holders of the same amount receive a substantial benefit. 
While this was the method adopted by appellants in col¬ 
lecting fees from their 400 clients (Appendix, page 16), thj* 
15% charged may have represented 25% or even 50 
of the benefit resulting in individual cases. 
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In the Nolte case, supra , the court refers to the fact 
that the attorneys claiming a fee out of the fund represented 
only 12% of general creditors who benefited by their ser¬ 
vices : 

“while the remaining 88% will benefit ratably in 
the distribution of that portion of the fund which 
would have gone to the bond holders.” 

This reference to a ratable benefit is the more important 
because of the court in its opinion and in support of its 
decision cites the case of McCormick v. Elsea (1907), 107 
Va. 472, 59 S. E. 411, where the allowance would have the 
same result as in the present case, and in refusing to allow 
the fee the court said: 

“If the insistance of the appellant were to prevail 
the anomalous result would follow that, as the fruits 
of their victory, the appellees would be compelled to 
contribute one-fifth of their patrimony in compensa¬ 
tion to counsel for their services in a suit, the pur¬ 
pose of which was to deprive them of all interest in 
their mother’s estate. The simple statement of the 
proposition vindicates the action of the court in re¬ 
jecting the demand. 

Except in rare instances the power of a Court to re¬ 
quire one party to contribute to the fees of counsel 
for another party, must be confined to cases where the 
plaintiff, serving in behalf of himself and others of 
the same class, discovers or creates a fund which in¬ 
ures to the common benefit of all; bu-t the discretion 
vested in the Court should never be exercised in a 
case where the interests of the party whose fund is 
sought to be charged are antagonistic to the party for 
whose benefit the suit is prosecuted.” 

It is a familiar rule that creditors are classified in law 
in accordance with their right to a ratable distribution on 
their claims. In referring the Bankruptcy Act the court 
in Anderson v. Staplers State Bank, 82 Ore. 357, 159 Pac. 
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1033, quotes from Swarts v. Fourth National Bank (19(j)2), 
117 Fed. 1: 

“Creditors of the same class receive tlie same per¬ 
centage. The test of classification is the percentage 
paid upon the claims out of the estate of the bankrupt. 
* * * Those creditors who are entitled to receive 

out of the estate of the bankrupt the same percentage 
of their claims are in the same class.” 


In their petition to the District Court the appellants 
offered no solution of these obstacles to an allowance! by 
the court. They state (Appendix, p. 16) that they jiad 
charged those certificate holders who were their clients, and 
who availed themselves of the plan, 15% of the first dividend 
based on the amount the certificate holders received | on 
their Foundation Surplus Certificates. The great major¬ 
ity of certificate holders, they say, had paid no fee although 
all benefited equally as a result of the legal services of peti¬ 
tioners on their behalf as a class. (The latter is obviously 
not the case.) They also say that the receiver has on hand 
a substantial balance available for future dividends, from 
which fund the court should allow a reasonable fee. r Jfhe 
prayer of the petition is for an order directing the Receiver 
to pay to them from the funds in his hands fees in such I an 
amount as the court finds reasonable and proper. 

Among the reasons assigned by the court in its meijio- 
randum overruling the motion for reconsideration of ap¬ 
pellants petition was the following: 


“The surplus fund certificate holders with compara¬ 
tively few exceptions are shown by the approved sched¬ 
ules filed herein to have also been depositors. A large 
number of these certificate holders were primarily in¬ 
terested in increasing the distribution to the depoisi- 
tors rather than to the shareholders, so that all share¬ 
holders as a class were not benefited by the claims as¬ 
serted in the Heath petition.” 
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Upon this ground alone the petition should be denied. 

III. 

Appellants admit that they opposed the compromise by 

which the certificate holders received a portion of the funds. 

They say, however, that after the court stated that those 

who objected could try their cases, they cooperated. 

.v. Certificate holders who did not claim they had been ini¬ 
's*,,. *■ 

^^posed on by misrepresentations, and no one can estimate 
t how many of these were among the 1500 who did not join 
with the Heath 4Committee, would have received nothing 
except for this compromise. What counsel they had, who 
advocated the compromise in their behalf, appellants fail to 
state. 

It is inconceivable that a person should be forced to pay 
a fee to counsel, not employed by him, who actively op¬ 
poses the one thing which alone will result in some reim¬ 
bursement for his losses. 

We therefore ask the affirmance of the decree of the Dis¬ 
trict Court. 

Respectfully submitted, 

William E. Richardson, 

Attorney for Appellee. 
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